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Proceeding to review order of Atomic Energy Commission.
The Court of Appeals, J. Skelly Wright, Circuit Judge, held
that the courts have power to require agencies to comply
with procedural directions of National Environmental Policy
Act of 1969 and that the Commission's rules precluding re-
view consideration of nonradiological environmental issues
unless specifically raised, prohibiting raising such issues in
certain pending proceedings or when issues have been
passed on by other agencies, and precluding consideration
between grant of construction permit and consideration of
grant of operating license, did not comply with Act.

Remanded.

West Headnotes

[1] Environmental Law 603
149Ek603 Most Cited Cases

(Formerly 199k20 Health and Environment)
Direction of National Environmental Policy Act of 1969
that agencies consider environmental amenities along with
economic and technical considerations involves a balancing
process. National Environmental Policy Act of 1969, §
102(2) (A), 42 U.S.C.A. § 4332(2) (A).

[2] Environmental Law 599
149Ek599 Most Cited Cases

(Formerly 199k20 Health and Environment)
Direction of National Environmental Policy Act of 1969
that, "to the fullest extent possible" agencies must give "ap-
propriate" consideration to environmental amenities and val-
ues does not give agencies broad discretion to downplay en-
vironmental factors in decision-making process but sets
high standard which must be rigorously enforced by courts.
National Environmental Policy Act of 1969, § 102, 42
U.S.C.A. § 4332.

[3] Environmental Law 601
149Ek601 Most Cited Cases

(Formerly 199k25.10(8), 199k20 Health and Environ-
ment)

[3] Environmental Law 603
149Ek603 Most Cited Cases

(Formerly 199k25.10(8), 199k20 Health and Environ-
ment)
Requirements of National Environmental Policy Act of
1969 that agencies prepare detailed statements covering im-
pact of actions on environment and describe alternatives
seek to insure that each agency decision maker has before
him and takes into proper account all possible approaches to
particular project which would alter environmental impact
and cost-benefit balance. National Environmental Policy
Act of 1969, § 102(2) (C, D), 42 U.S.C.A. § 4332(2) (C, D).

[4] Environmental Law 596
149Ek596 Most Cited Cases

(Formerly 199k20 Health and Environment)

[4] Environmental Law 605
149Ek605 Most Cited Cases

(Formerly 199k20 Health and Environment)
Unlike substantive duties under National Environmental
Policy Act, with respect to which agencies must use "all
practicable means consistent with other essential considera-
tions", Act's direction that procedural duties must be ful-
filled to the "fullest extent possible" makes these duties not
inherently flexible but such as must be complied with to
fullest extent unless there is clear conflict of statutory au-
thority; considerations of administrative difficulty, delay, or

449 F.2d 1109 Page 1
91 P.U.R.3d 12, 449 F.2d 1109, 2 ERC 1779, 17 A.L.R. Fed. 1, 146 U.S.App.D.C. 33, 1 Envtl. L. Rep. 20,346
(Cite as: 449 F.2d 1109, 146 U.S.App.D.C. 33)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=CAMP1.0&vr=2.0&CMD=KEY&DocName=149EK603
http://www.westlaw.com/Digest/Default.wl?rs=CAMP1.0&vr=2.0&CMD=MCC&DocName=149EK603
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000546&DocName=42USCAS4332&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=CAMP1.0&vr=2.0&CMD=KEY&DocName=149EK599
http://www.westlaw.com/Digest/Default.wl?rs=CAMP1.0&vr=2.0&CMD=MCC&DocName=149EK599
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000546&DocName=42USCAS4332&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000546&DocName=42USCAS4332&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=CAMP1.0&vr=2.0&CMD=KEY&DocName=149EK601
http://www.westlaw.com/Digest/Default.wl?rs=CAMP1.0&vr=2.0&CMD=MCC&DocName=149EK601
http://www.westlaw.com/KeyNumber/Default.wl?rs=CAMP1.0&vr=2.0&CMD=KEY&DocName=149EK603
http://www.westlaw.com/Digest/Default.wl?rs=CAMP1.0&vr=2.0&CMD=MCC&DocName=149EK603
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000546&DocName=42USCAS4332&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000546&DocName=42USCAS4332&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=CAMP1.0&vr=2.0&CMD=KEY&DocName=149EK596
http://www.westlaw.com/Digest/Default.wl?rs=CAMP1.0&vr=2.0&CMD=MCC&DocName=149EK596
http://www.westlaw.com/KeyNumber/Default.wl?rs=CAMP1.0&vr=2.0&CMD=KEY&DocName=149EK605
http://www.westlaw.com/Digest/Default.wl?rs=CAMP1.0&vr=2.0&CMD=MCC&DocName=149EK605


economic cause do not strip provision of its fundamental
importance. National Environmental Policy Act of 1969, §§
101(b), 102, 42 U.S.C.A. §§ 4331(b), 4332.

[5] Environmental Law 689
149Ek689 Most Cited Cases

(Formerly 199k25.15(6.1), 199k25.15(6), 199k20 Health
and Environment)
While reviewing courts probably cannot reverse substantive
decision on its merits, under National Environmental Policy
Act of 1969, unless it be shown that actual balance of cost
and benefits that was struck was arbitrary or clearly gave in-
sufficient weight to environmental values, if decision was
reached procedurally without individualized consideration
and balance of environmental factors, conducted fully and in
good faith, courts must reverse. National Environmental
Policy Act of 1969, §§ 101(b), 102, 42 U.S.C.A. §§
4331(b), 4332.

[6] Environmental Law 606
149Ek606 Most Cited Cases

(Formerly 199k25.10(1), 199k20 Health and Environ-
ment)
National Environmental Policy Act requirement that copies
of staff's detailed statement covering impact of particular ac-
tion on environment accompany proposal through agency
review processes requires that statement be considered
through review processes, and Atomic Energy Commission
rule that environmental factors need not be considered by
hearing board conducting independent review of staff re-
commendations unless affirmatively raised by outside
parties or staff members did not comply with Act. National
Environmental Policy Act of 1969, § 102(2) (C), 42
U.S.C.A. § 4332(2) (C).

[7] Environmental Law 605
149Ek605 Most Cited Cases

(Formerly 199k25.5(3.1), 199k25.5(3), 199k20 Health
and Environment)
National Environmental Policy Act of 1969 requires that
Atomic Energy Commission give at least as much automatic
consideration of environmental factors as it gives to nonen-
vironmental factors; in uncontested hearings, reviewing
board need not necessarily go over same ground covered in
staff's detailed statement but must at least examine state-

ment carefully to determine whether review by staff has
been adequate and must independently consider final bal-
ance among conflicting factors struck in recommendation.
National Environmental Policy Act of 1969, § 102(2) (C),
42 U.S.C.A. § 4332(2) (C).

[8] Environmental Law 596
149Ek596 Most Cited Cases

(Formerly 199k25.5(9), 199k20 Health and Environ-
ment)

[8] Environmental Law 605
149Ek605 Most Cited Cases

(Formerly 199k25.5(9), 199k20 Health and Environ-
ment)
Atomic Energy Commission rule prohibiting the raising of
nonradiological environmental issues at any hearing if no-
tice for hearing appeared in Federal Register before March
4, 1971 (14 months after effective date of National
Environmental Policy Act of 1969) did not satisfy procedur-
al requirements of Act. National Environmental Policy Act
of 1969, § 102, 42 U.S.C.A. § 4332.

[9] Environmental Law 575
149Ek575 Most Cited Cases

(Formerly 199k25.5(3.1), 199k25.5(3), 199k20 Health
and Environment)
National Environmental Policy Act of 1969 requires each
agency to make case-by-case balancing judgment, and
Atomic Energy Commission rule precluding independent
evaluation and balancing of certain environmental factors if
other responsible agencies have already certified that their
own environmental standards are satisfied by proposed ac-
tion conflicted with basic purpose of Act. National Environ-
mental Policy Act of 1969, § 102, 42 U.S.C.A. § 4332.

[10] Environmental Law 575
149Ek575 Most Cited Cases

(Formerly 199k25.7(18), 199k20 Health and Environ-
ment)
Obedience to water quality certifications under Water Qual-
ity Improvement Act of 1970 is not mutually exclusive with
procedures under National Environmental Policy Act of
1969 and does not preclude performance of duties under lat-
ter Act, since certifications essentially establish minimum
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condition for grant of license; Atomic Energy Commission
can conduct balancing analysis of environmental effect of
proposed action despite prior certification. National Envir-
onmental Policy Act of 1969, § 104, 42 U.S.C.A. § 4334;
Water Pollution Control Act, § 21 as amended 33 U.S.C.A.
§ 1171.

[11] Environmental Law 599
149Ek599 Most Cited Cases

(Formerly 199k25.5(9), 199k20 Health and Environ-
ment)
Consideration of environmental matters under National En-
vironmental Policy Act of 1969 must be more than pro
forma ritual and requires consideration of action to avoid
adverse consequences and full exercise of substantive dis-
cretion at every important, appropriate, and nonduplicative
stage of agency's proceedings. National Environmental
Policy Act of 1969, § 1 et seq., 42 U.S.C.A. § 4321 et seq.

[12] Environmental Law 575
149Ek575 Most Cited Cases

(Formerly 199k25.5(7), 199k20 Health and Environ-
ment)
Atomic Energy Commission rule that when construction
permit for facility has been issued before National Environ-
mental Policy Act compliance was required but operating li-
cense has yet to be issued, agency should not formally con-
sider environmental factors or require modifications in pro-
posed facility until time of issuance of operating license did
not comply with Act. National Environmental Policy Act of
1969, § 102, 42 U.S.C.A. § 4332.
*1111 **35 Mr. Anthony Z. Roisman, Washington, D. C.,
with whom Messrs. Myron M. Cherry, Chicago, Ill., and
Lewis Drain, Grand Rapids, Mich., were on the brief, for
petitioners.

Mr. Marcus A. Rowden, Solicitor, Atomic Energy Commis-
sion, with whom Messrs. Howard K. Shapar, Asst. Gen.
Counsel, Licensing and Regulation, Atomic Energy Com-
mission, and Edmund Clark, Atty., Department of Justice,
were on the brief, for respondents. Mr. William C. Parler,
Atty., Atomic Energy Commission, also entered an appear-
ance for respondent Atomic Energy Commission.

Mr. George F. Trowbridge, Washington, D. C., with whom

Mr. Jay E. Silberg, Washington, D. C., was on the brief, for
intervenor in No. 24,839.

Messrs. George D. Gibson and Arnold H. Quint, Washing-
ton, D. C., filed a brief on behalf of Duke Power Company
et al. as amici curiae in No. 24,871.

Mr. Roy B. Snapp, Washington, D. C., filed a brief on be-
half of Arkansas Power and Light Company as amicus curi-
ae in No. 24,871.

Messrs. Arvin E. Upton, Leonard M. Trosten and Henry V.
Nickel, Washington, D. C., filed a brief on behalf of Con-
solidated Edison Company as amicus curiae in No. 24,871.

Mr. Jerome E. Sharfman, Washington, D. C., filed a brief on
behalf of Consumers Power Company as amicus curiae in
No. 24,871.

Messrs. H. Edward Dunkelberger, Jr., Christopher M. Little
and Peter M. Phillipes, Washington, D. C., filed a brief on
behalf of Indiana and Michigan Electric Company and Port-
land General Electric Company as amici curiae in No.
24,871.

Before WRIGHT, TAMM and ROBINSON, Circuit Judges.

J. SKELLY WRIGHT, Circuit Judge:

These cases are only the beginning of what promises to be-
come a flood of new litigation-litigation seeking judicial as-
sistance in protecting our natural environment. Several re-
cently enacted statutes attest to the commitment of the Gov-
ernment to control, at long last, the destructive engine of
material "progress." [FN1] But it remains to be seen wheth-
er the promise of this legislation will become a reality.
Therein lies the judicial role. In these cases, we must for the
first time interpret the broadest and perhaps most important
of the recent statutes: the National Environmental Policy
Act of 1969 (NEPA). [FN2] We must assess claims that one
of the agencies charged with its administration has failed to
live up to the congressional mandate. Our duty, in short, is
to see that important legislative purposes, heralded in the
halls of Congress, are not lost or misdirected in the vast
hallways of the federal bureaucracy.
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FN1. See, e. g., Environmental Education Act, 20
U.S.C.A. § 1531 (1971 Pocket Part); Air Quality
Act of 1967, 42 U.S.C. § 1857 et seq. (Supp. V
1965-1969); Environmental Quality Improvement
Act of 1970, 42 U.S.C.A. §§ 4371-4374 (1971
Pocket Part); Water and Environmental Quality
Improvement Act of 1970, Pub. L. 91-224, 91st
Cong., 2d Sess. (1970), 84 Stat. 91.

FN2. 42 U.S.C.A. § 4321 et seq. (1971 Pocket
Part).

NEPA, like so much other reform legislation of the last 40
years, is cast in terms of a general mandate and broad deleg-
ation of authority to new and old administrative agencies. It
takes the major step of requiring all federal agencies to con-
sider values of environmental preservation in their spheres
of activity, and it prescribes certain procedural measures to
ensure that those values are in fact fully respected. Petition-
ers argue that rules recently adopted by the Atomic Energy
Commission to govern consideration of environmental mat-
ters *1112 **36 fail to satisfy the rigor demanded by
NEPA. The Commission, on the other hand, contends that
the vagueness of the NEPA mandate and delegation leaves
much room for discretion and that the rules challenged by
petitioners fall well within the broad scope of the Act. We
find the policies embodied in NEPA to be a good deal clear-
er and more demanding than does the Commission. We con-
clude that the Commission's procedural rules do not comply
with the congressional policy. Hence we remand these cases
for further rule making.

I
We begin our analysis with an examination of NEPA's
structure and approach and of the Atomic Energy Commis-
sion rules which are said to conflict with the requirements of
the Act. The relevant portion of NEPA is Title I, consisting
of five sections. [FN3] Section 101 sets forth the Act's basic
substantive policy: that the federal government "use all
practicable means and measures" to protect environmental
values. Congress did not establish environmental protection
as an exclusive goal; rather, it desired a reordering of prior-
ities, so that environmental costs and benefits will assume
their proper place along with other considerations. In Sec-
tion 101(b), imposing an explicit duty on federal officials,

the Act provides that "it is the continuing responsibility of
the Federal Government to use all practicable means, con-
sistent with other essential considerations of national
policy," to avoid environmental degradation, preserve "his-
toric, cultural, and natural" resources, and promote "the
widest range of beneficial uses of the environment without *
* * undesirable and unintended consequences."

FN3. The full text of Title I is printed as an ap-
pendix to this opinion.

Thus the general substantive policy of the Act is a flexible
one. It leaves room for a responsible exercise of discretion
and may not require particular substantive results in particu-
lar problematic instances. However, the Act also contains
very important "procedural" provisions-provisions which
are designed to see that all federal agencies do in fact exer-
cise the substantive discretion given them. These provisions
are not highly flexible. Indeed, they establish a strict stand-
ard of compliance.

NEPA, first of all, makes environmental protection a part of
the mandate of every federal agency and department. The
Atomic Energy Commission, for example, had continually
asserted, prior to NEPA, that it had no statutory authority to
concern itself with the adverse environmental effects of its
actions. [FN4] Now, however, its hands are no longer tied.
It is not only permitted, but compelled, to take environment-
al values into account. Perhaps the greatest importance of
NEPA is to require the Atomic Energy Commission and
other agencies to consider environmental issues just as they
consider other matters within their mandates. This compul-
sion is most plainly stated in Section 102. There, "Congress
authorizes and directs that, to the fullest extent possible: (1)
the policies, regulations, and public laws of the United
States shall be interpreted and administered in accordance
with the policies set forth in this Act * * *." Congress also
"authorizes and directs" that "(2) all agencies of the Federal
Government shall" follow certain rigorous procedures in
considering environmental values. [FN5] Senator Jackson,
*1113 **37 NEPA's principal sponsor, stated that "[n]o
agency will [now] be able to maintain that it has no mandate
or no requirement to consider the environmental con-
sequences of its actions." [FN6] He characterized the re-
quirements of Section 102 as "action-forcing" and stated
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that "[o]therwise, these lofty declarations [in Section 101]
are nothing more than that." [FN7]

FN4. Before the enactment of NEPA, the Commis-
sion did recognize its separate statutory mandate to
consider the specific radiological hazards caused
by its actions; but it argued that it could not con-
sider broader environmental impacts. Its position
was upheld in State of New Hampshire v. Atomic
Energy Commission, 1 Cir., 406 F.2d 170, cert.
denied, 395 U.S. 962, 89 S.Ct. 2100, 23 L.Ed.2d
748 (1969).

FN5. Only once-in § 102(2) (B)-does the Act state,
in terms, that federal agencies must give full "con-
sideration" to environmental impact as part of their
decision making processes. However, a require-
ment of consideration is clearly implicit in the sub-
stantive mandate of § 101, in the requirement of §
102(1) that all laws and regulations be "interpreted
and administered" in accord with that mandate, and
in the other specific procedural meassures com-
pelled by § 102(2). The only circuit to interpret
NEPA to date has said that "[t]his Act essentially
states that every federal agency shall consider eco-
logical factors when dealing with activities which
may have an impact on man's environment." Zabel
v. Tabb, 5 Cir., 430 F.2d 199, 211 (1970). Thus a
purely mechanical compliance with the particular
measures required in § 102(2) (C) & (D) will not
satisfy the Act if they do not amount to full good
faith consideration of the environment. See text at
page 1116 infra. The requirements of § 102(2)
must not be read so narrowly as to erase the gener-
al import of §§ 101, 102(1) and 102(2) (A) & (B).
On April 23, 1971, the Council on Environmental
Quality-established by NEPA-issued guidelines for
federal agencies on compliance with the Act. 36
Fed. Reg. 7723 (April 23, 1971). The Council
stated that "[t]he objective of section 102(2) (C) of
the Act and of these guidelines is to build into the
agency decision making process an appropriate and
careful consideration of the environmental aspects
of proposed action * * *." Id. at 7724.

FN6. Hearings on S. 1075, S. 237 and S. 1752 Be-
fore Senate Committee on Interior and Insular Af-
fairs, 91st Cong., 1st Sess. 206 (1969). Just before
the Senate finally approved NEPA, Senator Jack-
son said on the floor that the Act "directs all agen-
cies to assure consideration of the environmental
impact of their actions in decisionmaking." 115
Cong.Rec. (Part 30) 40416 (1969).

FN7. Hearings on S. 1075, supra Note 6, at 116.
Again, the Senator reemphasized his point on the
floor of the Senate, saying: "To insure that the
policies and goals defined in this act are infused in-
to the ongoing programs and actions of the Federal
Government, the act also established some import-
ant 'action-forcing' procedures." 115 Cong.Rec.
(Part 30) at 40416. The Senate Committee on In-
terior and Insular Affairs Committee Report on
NEPA also stressed the importance of the "action-
forcing" provisions which require full and rigorous
consideration of environmental values as an integ-
ral part of agency decision making.
S.Rep.No.91-296, 91st Cong., 1st Sess. (1969).

[1][2] The sort of consideration of environmental values
which NEPA compels is clarified in Section 102(2) (A) and
(B). In general, all agencies must use a "systematic, interdis-
ciplinary approach" to environmental planning and evalu-
ation "in decisionmaking which may have an impact on
man's environment." In order to include all possible envir-
onmental factors in the decisional equation, agencies must
"identify and develop methods and procedures * * * which
will insure that presently unquantified environmental amen-
ities and values may be given appropriate consideration in
decisionmaking along with economic and technical consid-
erations." [FN8] "Environmental amenities" will often be in
conflict with "economic and technical considerations." To
"consider" the former "along with" the latter must involve a
balancing process. In some instances environmental costs
may outweigh economic and technical benefits and in other
instances they may not. But NEPA mandates a rather finely
tuned and "systematic" balancing analysis in each instance.
[FN9]

FN8. The word "appropriate" in § 102(2) (B) can-
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not be interpreted to blunt the thrust of the whole
Act or to give agencies broad discretion to down-
play environmental factors in their decision making
processes. The Act requires consideration "appropri-
ate" to the problem of protecting our threatened en-
vironment, not consideration "appropriate" to the
whims, habits or other particular concerns of feder-
al agencies. See Note 5 supra.

FN9. Senator Jackson specifically recognized the
requirement of a balancing judgment. He said on
the floor of the Senate: "Subsection 102(b) requires
the development of procedures designed to insure
that all relevant environmental values and amenit-
ies are considered in the calculus of project devel-
opment and decisionmaking. Subsection 102(c) es-
tablishes a procedure designed to insure that in in-
stances where a proposed major Federal action
would have a significant impact on the environ-
ment that the impact has in fact been considered,
that any adverse effects which cannot be avoided
are justified by some other stated consideration of
national policy, that short-term uses are consistent
with long-term productivity, and that any irrevers-
ible and irretrievable commitments of resources are
warranted." 115 Cong.Rec. (Part 21) 29055 (1969).

*1114 **38 [3] To ensure that the balancing analysis is car-
ried out and given full effect, Section 102(2) (C) requires
that responsible officials of all agencies prepare a "detailed
statement" covering the impact of particular actions on the
environment, the environmental costs which might be
avoided, and alternative measures which might alter the
costbenefit equation. The apparent purpose of the "detailed
statement" is to aid in the agencies' own decision making
process and to advise other interested agencies and the pub-
lic of the environmental consequences of planned federal
action. Beyond the "detailed statement," Section 102(2) (D)
requires all agencies specifically to "study, develop, and de-
scribe appropriate alternatives to recommended courses of
action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources." This re-
quirement, like the "detailed statement" requirement, seeks
to ensure that each agency decision maker has before him

and takes into proper account all possible approaches to a
particular project (including total abandonment of the
project) which would alter the environmental impact and the
cost-benefit balance. Only in that fashion is it likely that the
most intelligent, optimally beneficial decision will ulti-
mately be made. Moreover, by compelling a formal "de-
tailed statement" and a description of alternatives, NEPA
provides evidence that the mandated decision making pro-
cess has in fact taken place and, most importantly, allows
those removed from the initial process to evaluate and bal-
ance the factors on their own.

Of course, all of these Section 102 duties are qualified by
the phrase "to the fullest extent possible." We must stress as
forcefully as possible that this language does not provide an
escape hatch for footdragging agencies; it does not make
NEPA's procedural requirements somehow "discretionary."
Congress did not intend the Act to be such a paper tiger. In-
deed, the requirement of environmental consideration "to
the fullest extent possible" sets a high standard for the agen-
cies, a standard which must be rigorously enforced by the
reviewing courts.

Unlike the substantive duties of Section 101(b), which re-
quire agencies to "use all practicable means consistent with
other essential considerations," the procedural duties of Sec-
tion 102 must be fulfilled to the "fullest extent possible."
[FN10] This contrast, in itself, is revealing. But the disposit-
ive factor in our interpretation is the expressed views of the
Senate and House conferees who wrote the "fullest extent
possible" language into NEPA. They stated: [FN11]

FN10. The Commission, arguing before this court,
has mistakenly confused the two standards, using
the § 101(b) language to suggest that it has broad
discretion in performance of § 102 procedural du-
ties. We stress the necessity to separate the two,
substantive and procedural, standards. See text at
page 1128 infra.

FN11. The Senators' views are contained in "Major
Changes in S. 1075 as Passed by the Senate," 115
Cong.Rec. (Part 30) at 40417-40418. The Repres-
entatives' views are contained in a separate state-
ment filed with the Conference Report, 115

449 F.2d 1109 Page 6
91 P.U.R.3d 12, 449 F.2d 1109, 2 ERC 1779, 17 A.L.R. Fed. 1, 146 U.S.App.D.C. 33, 1 Envtl. L. Rep. 20,346
(Cite as: 449 F.2d 1109, 146 U.S.App.D.C. 33)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Cong.Rec. (Part 29) 39702-39703 (1969).

"* * * The purpose of the new language is to make it clear
that each agency of the Federal Government shall comply
with the directives set out in * * * [Section 102(2)] unless
the existing law applicable to such agency's operations ex-
pressly prohibits or makes full compliance with one of the
directives impossible. * * * Thus, it is the intent of the
conferees *1115 **39 that the provision 'to the fullest ex-
tent possible' shall not be used by any Federal agency as a
means of avoiding compliance with the directives set out
in section 102. Rather, the language in section 102 is in-
tended to assure that all agencies of the Federal Govern-
ment shall comply with the directives set out in said sec-
tion 'to the fullest extent possible' under their statutory au-
thorizations and that no agency shall utilize an excess-
ively narrow construction of its existing statutory author-
izations to avoid compliance."

[4] Thus the Section 102 duties are not inherently flexible.
They must be complied with to the fullest extent, unless
there is a clear conflict of statutory authority. [FN12] Con-
siderations of administrative difficulty, delay or economic
cost will not suffice to strip the section of its fundamental
importance.

FN12. Section 104 of NEPA provides that the Act
does not eliminate any duties already imposed by
other "specific statutory obligations." Only when
such specific obligations conflict with NEPA do
agencies have a right under § 104 and the "fullest
extent possible" language to dilute their compli-
ance with the full letter and spirit of the Act. See
text at page 1123 infra. Sections 103 and 105 also
support the general interpretation that the "fullest
extent possible" language exempts agencies from
full compliance only when there is a conflict of
statutory obligations. Section 103 provides for
agency review of existing obligations in order to
discover and, if possible, correct any conflicts. See
text at pages 1020-1021 infra. And § 105 provides
that "[t]he policies and goals set forth in this Act
are supplementary to those set forth in existing au-
thorizations of Federal agencies." The report of the
House conferees states that § 105 "does not * * *

obviate the requirement that the Federal agencies
conduct their activities in accordance with the pro-
visions of this bill unless to do so would clearly vi-
olate their existing statutory obligations." 115
Cong.Rev. (Part 29) at 39703. The section-
by-section analysis by the Senate conferees makes
exactly the same point in slightly different lan-
guage. 115 Cong.Rec. (Part 30) at 40418. The
guidelines published by the Council on Environ-
mental Quality state that "[t]he phrase 'to the fullest
extent possible' * * * is meant to make clear that
each agency of the Federal Government shall com-
ply with the requirement unless existing law ap-
plicable to the agency's operations expressly pro-
hibits or makes compliance impossible." 36
Fed.Reg. at 7724.

[5] We conclude, then, that Section 102 of NEPA mandates
a particular sort of careful and informed decisionmaking
process and creates judicially enforceable duties. The re-
viewing courts probably cannot reverse a substantive de-
cision on its merits, under Section 101, unless it be shown
that the actual balance of costs and benefits that was struck
was arbitrary or clearly gave insufficient weight to environ-
mental values. But if the decision was reached procedurally
without individualized consideration and balancing of envir-
onmental factors-conducted fully and in good faith-it is the
responsibility of the courts to reverse. As one District Court
has said of Section 102 requirements: "It is hard to imagine
a clearer or stronger mandate to the Courts." [FN13]

FN13. Texas Committee on Natural Resources v.
United States, W.D.Tex., 1 Envir. Rpts-Cas. 1303,
1304 (1970). A few of the courts which have con-
sidered NEPA to date have made statements stress-
ing the discretionary aspects of the Act. See, e. g.,
Pennsylvania Environmental Council v. Bartlett,
M.D.Pa., 315 F.Supp. 238 (1970); Bucklein v.
Volpe, N.D.Cal., 2 Envir. Rpts-Cas. 1082, 1083
(1970). The Commission and intervenors rely upon
these statements quite heavily. However, their reli-
ance is misplaced, since the courts in question were
not referring to the procedural duties created by
NEPA. Rather, they were concerned with the Act's
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substantive goals or with such peripheral matters as
retroactive application of the Act.
The general interpretation of NEPA which we out-
line in text at page 1112 supra is fully supported by
the scholarly commentary. See, e. g., Donovan, The
Federal Government and Environmental Control:
Administrative Reform on the Executive Level, 12
B.C.Ind. & Com.L.Rev. 541 (1971); Hanks &
Hanks, An Environmental Bill of Rights: The Cit-
izen Suit and the National Environmental Policy
Act of 1969, 24 Rutg. L.Rev. 231 (1970); Sive,
Some Thoughts of an Environmental Lawyer in the
Wilderness of Administrative Law, 70 Colum.
L.Rev. 612, 643-650 (1970); Peterson, An Analysis
of Title I of the National Environmental Policy Act
of 1969, 1 Envir.L.Rptr. 50035 (1971); Yannacone,
National Environmental Policy Act of 1969, 1 En-
vir.Law 8 (1970); Note, The National Environ-
mental Policy Act: A Sheep in Wolf's Clothing?,
37 Brooklyn L.Rev. 139 (1970).

In the cases before us now, we do not have to review a par-
ticular decision by *1116 **40 the Atomic Energy Commis-
sion granting a construction permit or an operating license.
Rather, we must review the Commission's recently promul-
gated rules which govern consideration of environmental
values in all such individual decisions. [FN14] The rules
were devised strictly in order to comply with the NEPA pro-
cedural requirements-but petitioners argue that they fall far
short of the congressional mandate.

FN14. In Case No. 24,871, petitioners attack four
aspects of the Commission's rules, which are out-
lined in text. In Case No. 24,839, they challenge a
particular application of the rules in the granting of
a particular construction permit-that for the Calvert
Cliffs Nuclear Power Plant. However, their chal-
lenge consists largely of an attack on the substance
of one aspect of the rules also attacked in Case No.
24,871. Thus we are able to resolve both cases to-
gether, and our remand to the Commission for fur-
ther rule making includes a remand for further con-
sideration relating to the Calvert Cliffs Plant in
Case No. 24,839. See Part V of this opinion, infra.

The period of the rules' gestation does not indicate over-
enthusiasm on the Commission's part. NEPA went into ef-
fect on January 1, 1970. On April 2, 1970- three months
later-the Commission issued its first, short policy statement
on implementation of the Act's procedural provisions.
[FN15] After another span of two months, the Commission
published a notice of proposed rule making in the Federal
Register. [FN16] Petitioners submitted substantial com-
ments critical of the proposed rules. Finally, on December 3,
1970, the Commission terminated its long rule making pro-
ceeding by issuing a formal amendment, labelled Appendix
D, to its governing regulations. [FN17] Appendix D is a
somewhat revised version of the earlier proposal and, at last,
commits the Commission to consider environmental impact
in its decision making process.

FN15. 35 Fed.Reg. 5463 (April 2, 1970).

FN16. 35 Fed.Reg. 8594 (June 3, 1970).

FN17. 35 Fed.Reg. 18469 (December 4, 1970).
The version of the rules finally adopted is now
printed in 10 C.F.R. § 50, App. D, pp. 246- 250
(1971).

The procedure for environmental study and consideration
set up by the Appendix D rules is as follows: Each applicant
for an initial construction permit must submit to the Com-
mission his own "environmental report," presenting his as-
sessment of the environmental impact of the planned facility
and possible alternatives which would alter the impact.
When construction is completed and the applicant applies
for a license to operate the new facility, he must again sub-
mit an "environmental report" noting any factors which
have changed since the original report. At each stage, the
Commission's regulatory staff must take the applicant's re-
port and prepare its own "detailed statement" of environ-
mental costs, benefits and alternatives. The statement will
then be circulated to other interested and responsible agen-
cies and made available to the public. After comments are
received from those sources, the staff must prepare a final
"detailed statement" and make a final recommendation on
the application for a construction permit or operating li-
cense.
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Up to this point in the Appendix D rules petitioners have
raised no challenge. However, they do attack four other,
specific parts of the rules which, they say, violate the re-
quirements of Section 102 of NEPA. Each of these parts in
some way limits full consideration and individualized balan-
cing of environmental values in the Commission's decision
making process. (1) Although environmental factors must
be considered by the agency's regulatory staff under the
rules, such factors need not be considered by the hearing
board conducting an independent review of staff recom-
mendations,*1117 **41 unless affirmatively raised by out-
side parties or staff members. (2) Another part of the pro-
cedural rules prohibits any such party from raising nonradi-
ological environmental issues at any hearing if the notice for
that hearing appeared in the Federal Register before March
4, 1971. (3) Moreover, the hearing board is prohibited from
conducting an independent evaluation and balancing of cer-
tain environmental factors if other responsible agencies have
already certified that their own environmental standards are
satisfied by the proposed federal action. (4) Finally, the
Commission's rules provide that when a construction permit
for a facility has been issued before NEPA compliance was
required and when an operating license has yet to be issued,
the agency will not formally consider environmental factors
or require modifications in the proposed facility until the
time of the issuance of the operating license. Each of these
parts of the Commission's rules will be described at greater
length and evaluated under NEPA in the following sections
of this opinion.

II
NEPA makes only one specific reference to consideration of
environmental values in agency review processes. Section
102(2) (C) provides that copies of the staff's "detailed state-
ment" and comments thereon "shall accompany the proposal
through the existing agency review processes." The Atomic
Energy Commission's rules may seem in technical compli-
ance with the letter of that provision. They state:

"12. If any party to a proceeding * * * raises any
[environmental] issue * * * the Applicant's Environmental
Report and the Detailed Statement will be offered in evid-
ence. The atomic safety and licensing board will make
findings of fact on, and resolve, the matters in controversy
among the parties with regard to those issues. Depending

on the resolution of those issues, the permit or license
may be granted, denied, or appropriately conditioned to
protect environmental values.
"13. When no party to a proceeding * * * raises any
[environmental] issue * * * such issues will not be con-
sidered by the atomic safety and licensing board. Under
such circumstances, although the Applicant's Environ-
mental Report, comments thereon, and the Detailed State-
ment will accompany the application through the Com-
mission's review processes, they will not be received in
evidence, and the Commission's responsibilities under the
National Environmental Policy Act of 1969 will be car-
ried out in toto outside the hearing process." [FN18]

FN18. 10 C.F.R. § 50, App. D, at 249.

The question here is whether the Commission is correct in
thinking that its NEPA responsibilities may "be carried out
in toto outside the hearing process"- whether it is enough
that environmental data and evaluations merely "accom-
pany" an application through the review process, but receive
no consideration whatever from the hearing board.

[6] We believe that the Commission's crabbed interpretation
of NEPA makes a mockery of the Act. What possible pur-
pose could there be in the Section 102(2) (C) requirement
(that the "detailed statement" accompany proposals through
agency review processes) if "accompany" means no more
than physical proximity-mandating no more than the physic-
al act of passing certain folders and papers, unopened, to re-
viewing officials along with other folders and papers? What
possible purpose could there be in requiring the "detailed
statement" to be before hearing boards, if the boards are free
to ignore entirely the contents of the statement? NEPA was
meant to do more than regulate the flow of papers in the
federal bureaucracy. The word "accompany" in Section
102(2) (C) must not be read so narrowly as to make the Act
ludicrous. It must, rather, be read to indicate a congressional
intent *1118 **42 that environmental factors, as compiled
in the "detailed statement," be considered through agency
review processes. [FN19]

FN19. The guidelines issued by the Council on En-
vironmental Quality emphasize the importance of
consideration of alternatives to staff recommenda-
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tions during the agency review process: "A rigor-
ous exploration and objective evaluation of altern-
ative actions that might avoid some or all of the ad-
verse environmental effects is essential. Sufficient
analysis of such alternatives and their costs and im-
pact on the environment should accompany the
proposed action through the agency review process
in order not to foreclose prematurely options which
might have less detrimental effects." 36 Fed.Reg. at
7725. The Council also states that an objective of
its guidelines is "to assist agencies in implementing
not only the letter, but the spirit, of the Act." Id. at
7724.

Beyond Section 102(2) (C), NEPA requires that agencies
consider the environmental impact of their actions "to the
fullest extent possible." The Act is addressed to agencies as
a whole, not only to their professional staffs. Compliance to
the "fullest" possible extent would seem to demand that en-
vironmental issues be considered at every important stage in
the decision making process concerning a particular action-
at every stage where an overall balancing of environmental
and nonenvironmental factors is appropriate and where al-
terations might be made in the proposed action to minimize
environmental costs. Of course, consideration which is en-
tirely duplicative is not necessarily required. But independ-
ent review of staff proposals by hearing boards is hardly a
duplicative function. A truly independent review provides a
crucial check on the staff's recommendations. The Commis-
sion's hearing boards automatically consider nonenviron-
mental factors, even though they have been previously stud-
ied by the staff. Clearly, the review process is an appropriate
stage at which to balance conflicting factors against one an-
other. And, just as clearly, it provides an important oppor-
tunity to reject or significantly modify the staff's recommen-
ded action. Environmental factors, therefore, should not be
singled out and excluded, at this stage, from the proper bal-
ance of values envisioned by NEPA.

[7] The Commission's regulations provide that in an uncon-
tested proceeding the hearing board shall on its own "determ-
ine whether the application and the record of the proceeding
contain sufficient information, and the review of the applic-
ation by the Commission's regulatory staff has been ad-

equate, to support affirmative findings on" various nonen-
vironmental factors. [FN20] NEPA requires at least as much
automatic consideration of environmental factors. In uncon-
tested hearings, the board need not necessarily go over the
same ground covered in the "detailed statement." But it
must at least examine the statement carefully to determine
whether "the review * * * by the Commission's regulatory
staff has been adequate." And it must independently con-
sider the final balance among conflicting factors that is
struck in the staff's recommendation.

FN20. 10 C.F.R. § 2.104(b) (2) (1971).

The rationale of the Commission's limitation of environ-
mental issues to hearings in which parties affirmatively raise
those issues may have been one of economy. It may have
been supposed that, whenever there are serious environ-
mental costs overlooked or uncorrected by the staff, some
party will intervene to bring those costs to the hearing
board's attention. Of course, independent review of the "de-
tailed statement" and independent balancing of factors in an
uncontested hearing will take some time. If it is done prop-
erly, it will take a significant amount of time. But all of the
NEPA procedures take time. Such administrative costs are
not enough to undercut the Act's requirement that environ-
mental protection be considered "to the fullest extent pos-
sible," see text at page 1114, supra. It is, moreover, unreal-
istic to assume that there will always be an intervenor with
the information, energy and money required to challenge a
staff recommendation which ignores*1119 **43 environ-
mental costs. NEPA establishes environmental protection as
an integral part of the Atomic Energy Commission's basic
mandate. The primary responsibility for fulfilling that man-
date lies with the Commission. Its responsibility is not
simply to sit back, like an umpire, and resolve adversary
contentions at the hearing stage. Rather, it must itself take
the initiative of considering environmental values at every
distinctive and comprehensive stage of the process beyond
the staff's evaluation and recommendation. [FN21]

FN21. In recent years, the courts have become in-
creasingly strict in requiring that federal agencies
live up to their mandates to consider the public in-
terest. They have become increasingly impatient
with agencies which attempt to avoid or dilute their
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statutorily imposed role as protectors of public in-
terest values beyond the narrow concerns of indus-
tries being regulated. See, e. g., Udall v. FPC, 387
U.S. 428, 87 S.Ct. 1712, 18 L.Ed.2d 869 (1967);
Environmental Defense Fund, Inc. v. Ruckelshaus,
142 U.S.App.D.C. 74, 439 F.2d 584 (1971); Moss
v. C. A. B., 139 U.S.App.D.C. 150, 430 F.2d 891
(1970); Environmental Defense Fund, Inc. v. U. S.
Dept. of H. E. & W., 138 U.S.App.D.C. 381, 428
F.2d 1083 (1970). In commenting on the Atomic
Energy Commission's pre-NEPA duty to consider
health and safety matters, the Supreme Court said
"the responsibility for safeguarding that health and
safety belongs under the statute to the Commis-
sion." Power Reactor Development Co. v. Interna-
tional Union of Elec., Radio and Mach. Workers,
367 U.S. 396, 404, 81 S.Ct. 1529, 1533, 6 L.Ed.2d
924 (1961). The Second Circuit has made the same
point regarding the Federal Power Commission:
"In this case, as in many others, the Commission
has claimed to be the representative of the public
interest. This role does not permit it to act as an
umpire blandly calling balls and strikes for ad-
versaries appearing before it; the right of the public
must receive active and affirmative protection at
the hands of the Commission." Scenic Hudson Pre-
servation Conference v. FPC, 2 Cir., 354 F.2d 608,
620 (1965).

III
Congress passed the final version of NEPA in late 1969, and
the Act went into full effect on January 1, 1970. Yet the
Atomic Energy Commission's rules prohibit any considera-
tion of environmental issues by its hearing boards at pro-
ceedings officially noticed before March 4, 1971. [FN22]
This is 14 months after the effective date of NEPA. And the
hearings affected may go on for as much as a year longer
until final action is taken. The result is that major federal ac-
tions having a significant environmental impact may be
taken by the Commission, without full NEPA compliance,
more than two years after the Act's effective date. In view of
the importance of environmental consideration during the
agency review process, see Part II supra, such a time lag is
shocking.

FN22. 10 C.F.R. § 50, App. D, at 249.

The Commission explained that its very long time lag was
intended "to provide an orderly period of transition in the
conduct of the Commission's regulatory proceedings and to
avoid unreasonable delays in the construction and operation
of nuclear power plants urgently needed to meet the national
requirements for electric power." [FN23] Before this court,
it has claimed authority for its action, arguing that "the stat-
ute did not lay down detailed guidelines and inflexible
timetables for its implementation; and we find in it no bar to
agency provisions which are designed to accommodate
transitional implementation problems." [FN24]

FN23. 35 Fed.Reg. 18470 (December 4, 1970).

FN24. Brief for respondents in No. 24,871 at 49.

Again, the Commission's approach to statutory interpreta-
tion is strange indeed-so strange that it seems to reveal a
rather thoroughgoing reluctance to meet the NEPA proced-
ural obligations in the agency review process, the stage at
which deliberation is most open to public examination and
subject to the participation of public intervenors. The Act, it
is true, lacks an "inflexible timetable" for its implementa-
tion. But it does have a clear effective date, consistently
*1120 **44 enforced by reviewing courts up to now. Every
federal court having faced the issues has held that the pro-
cedural requirements of NEPA must be met in order to up-
hold federal action taken after January 1, 1970. [FN25] The
absence of a "timetable" for compliance has never been held
sufficient, in itself, to put off the date on which a congres-
sional mandate takes effect. The absence of a "timetable,"
rather, indicates that compliance is required forthwith.

FN25. In some cases, the courts have had a diffi-
cult time determining whether particular federal ac-
tions were "taken" before or after January 1, 1970.
But they have all started from the basic rule that
any action taken after that date must comply with
NEPA's procedural requirements. See Note, Retro-
active Application of the National Environmental
Policy Act of 1969, 69 Mich.L.Rev. 732 (1971),
and cases cited therein. Clearly, any hearing held
between January 1, 1970 and March 4, 1971 which
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culminates in the grant of a permit or license is a
federal action taken after the Act's effective date.

The only part of the Act which even implies that implement-
ation may be subject, in some cases, to some significant
delay is Section 103. There, Congress provided that all
agencies must review "their present statutory authority, ad-
ministrative regulations, and current policies and procedures
for the purpose of determining whether there are any defi-
ciencies or inconsistencies therein which prohibit full com-
pliance" with NEPA. Agencies finding some such insuper-
able difficulty are obliged to "propose to the President not
later than July 1, 1971, such measures as may be necessary
to bring their authority and policies into conformity with the
intent, purposes, and procedures set forth in this Act."

The Commission, however, cannot justify its time lag under
these Section 103 provisions. Indeed, it has not attempted to
do so; only intervenors have raised the argument. Section
103 could support a substantial delay only by an agency
which in fact discovered an insuperable barrier to compli-
ance with the Act and required time to formulate and pro-
pose the needed reformative measures. The actual review of
existing statutory authority and regulations cannot be a par-
ticularly lengthy process for experienced counsel of a feder-
al agency. Of course, the Atomic Energy Commission dis-
covered no obstacle to NEPA implementation. Although it
did not report its conclusion to the President until October 2,
1970, that nine-month delay (January to October) cannot
justify so long a period of noncompliance with the Act. It
certainly cannot justify a further delay of compliance until
March 4, 1971.

No doubt the process formulating procedural rules to imple-
ment NEPA takes some time. Congress cannot have expec-
ted that federal agencies would immediately begin consider-
ing environmental issues on January 1, 1970. But the effect-
ive date of the Act does set a time for agencies to begin ad-
opting rules and it demands that they strive, "to the fullest
extent possible," to be prompt in the process. The Atomic
Energy Commission has failed in this regard. [FN26] Con-
sideration of environmental issues in the agency review pro-
cess, for example, is quite clearly compelled by the Act.
[FN27] The Commission cannot justify its 11-month delay
in adopting rules on this point as part of a difficult, discre-

tionary effort to decide whether or not its hearing boards
should deal with environmental questions at all.

FN26. See text at page 1116 supra.

FN27. As early as March 5, 1970, President Nixon
stated in an executive order that NEPA requires
consideration of environmental factors at public
hearings. Executive Order 11514, 35 Fed.Reg.
4247 (March 5, 1970). See also Part II of this opin-
ion.

Even if the long delay had been necessary, however, the
Commission would not be relieved of all NEPA responsibil-
ity to hold public hearings on the environmental con-
sequences of actions taken between January 1, 1970 and fi-
nal adoption *1121 **45 of the rules. Although the Act's ef-
fective date may not require instant compliance, it must at
least require that NEPA procedures, once established, be ap-
plied to consider prompt alterations in the plans or opera-
tions of facilities approved without compliance. [FN28] Yet
the Commission's rules contain no such provision. Indeed,
they do not even apply to the hearings still being conducted
at the time of their adoption on December 3, 1970-or, for
that matter, to hearings initiated in the following three
months. The delayed compliance date of March 4, 1971,
then, cannot be justified by the Commission's long drawn
out rule making process.

FN28. In Part V of this opinion, we hold that the
Commission must promptly consider the environ-
mental impact of projects initially approved before
January 1, 1970 but not yet granted an operating li-
cense. We hold that the Commission may not wait
until construction is entirely completed and con-
sider environmental factors only at the operating li-
cense hearings; rather, before environmental dam-
age has been irreparably done by full construction
of a facility, the Commission must consider altera-
tions in the plans. Much the same principle-of mak-
ing alterations while they still may be made at rel-
atively small expense-applies to projects approved
without NEPA compliance after the Act's effective
date. A total reversal of the basic decision to con-
struct a particular facility or take a particular action
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may then be difficult, since substantial resources
may already have been committed to the project.
Since NEPA must apply to the project in some
fashion, however, it is essential that it apply as ef-
fectively as possible-requiring alterations in parts
of the project to which resources have not yet been
inalterably committed at great expense.
One District Court has dealt with the problem of
instant compliance with NEPA. It suggested anoth-
er measure which agencies should take while in the
process of developing rules. It said: "The NEPA
does not require the impossible. Nor would it re-
quire, in effect, a moratorium on all projects which
had an environmental impact while awaiting com-
pliance with § 102(2) (B). It would suffice if the
statement pointed out this deficiency. The decision-
makers could then determine whether any purpose
would be served in delaying the project while
awaiting the development of such criteria." Envir-
onmental Defense Fund, Inc. v. Corps of Engin-
eers, E.D.Ark., 325 F.Supp. 749, 758 (1971). Ap-
parently, the Atomic Energy Commission did not
even go this far toward considering the lack of a
NEPA public hearing as a basis for delaying
projects between the Act's effective date and adop-
tion of the rules.
Of course, on the facts of these cases, we need not
express any final view on the legal effect of the
Commission's failure to comply with NEPA after
the Act's effective date. Mere post hoc alterations
in plans may not be enough, especially in view of
the Commission's long delay in promulgating rules.
Less than a year ago, this court was asked to re-
view a refusal by the Atomic Energy Commission
to consider environmental factors in granting a li-
cense. We held that the case was not yet ripe for re-
view. But we stated: "If the Commission persists in
excluding such evidence, it is courting the possibil-
ity that if error is found a court will reverse its final
order, condemn its proceeding as so much waste
motion, and order that the proceeding be conducted
over again in a way that realistically permits de
novo consideration of the tendered evidence."
Thermal Ecology Must be Preserved v. AEC, 139

U.S.App.D.C. 366, 368, 433 F.2d 524, 526 (1970).

Strangely, the Commission has principally relied on more
pragmatic arguments. It seems an unfortunate affliction of
large organizations to resist new procedures and to envision
massive roadblocks to their adoption. Hence the Commis-
sion's talk of the need for an "orderly transition" to the
NEPA procedures. It is difficult to credit the Commission's
argument that several months were needed to work the con-
sideration of environmental values into its review process.
Before the enactment of NEPA, the Commission already
had regulations requiring that hearings include health, safety
and radiological matters. [FN29] The introduction of envir-
onmental *1122 **46 matters cannot have presented a rad-
ically unsettling problem. And, in any event, the obvious
sense of urgency on the part of Congress should make clear
that a transition, however "orderly," must proceed at a pace
faster than a funeral procession.

FN29. See 10 C.F.R. § 20 (1971) for the standards
which the Commission had developed to deal with
radioactive emissions which might pose health or
safety problems.

[8] In the end, the Commission's long delay seems based
upon what it believes to be a pressing national power crisis.
Inclusion of environmental issues in pre-March 4, 1971
hearings might have held up the licensing of some power
plants for a time. But the very purpose of NEPA was to tell
federal agencies that environmental protection is as much a
part of their responsibility as is protection and promotion of
the industries they regulate. Whether or not the spectre of a
national power crisis is as real as the Commission appar-
ently believes, it must not be used to create a blackout of en-
vironmental consideration in the agency review process.
NEPA compels a case-by-case examination and balancing
of discrete factors. Perhaps there may be cases in which the
need for rapid licensing of a particular facility would justify
a strict time limit on a hearing board's review of environ-
mental issues; but a blanket banning of such issues until
March 4, 1971 is impermissible under NEPA.

IV
The sweep of NEPA is extraordinarily broad, compelling
consideration of any and all types of environmental impact
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of federal action. However, the Atomic Energy Commis-
sion's rules specifically exclude from full consideration a
wide variety of environmental issues. First, they provide
that no party may raise and the Commission may not inde-
pendently examine any problem of water quality-perhaps
the most significant impact of nuclear power plants. Rather,
the Commission indicates that it will defer totally to water
quality standards devised and administered by state agencies
and approved by the federal government under the Federal
Water Pollution Control Act. [FN30] Secondly, the rules
provide for similar abdication of NEPA authority to the
standards of other agencies:

FN30. 10 C.F.R. § 50, App. D, at 249. Appendix D
does require that applicants' environmental reports
and the Commission's "detailed statements" include
"a discussion of the water quality aspects of the
proposed action." Id. at 248. But, as is stated in
text, it bars independent consideration of those
matters by the Commission's reviewing boards at
public hearings. It also bars the Commission from
requiring-or even considering-any water protection
measures not already required by the approving
state agencies. See Note 31 infra.
The section of the Federal Water Pollution Control
Act establishing a system of state agency certifica-
tion is § 21, as amended in the Water Quality Im-
provement Act of 1970. 33 U.S.C.A. § 1171
(1970). In text below, this section is discussed as
part of the Water Quality Improvement Act.

"With respect to those aspects of environmental quality
for which environmental quality standards and require-
ments have been established by authorized Federal, State,
and regional agencies, proof that the applicant is equipped
to observe and agrees to observe such standards and re-
quirements will be considered a satisfactory showing that
there will not be a significant, adverse effect on the envir-
onment. Certification by the appropriate agency that there
is reasonable assurance that the applicant for the permit or
license will observe such standards and requirements will
be considered dispositive for this purpose." [FN31]

FN31. 10 C.F.R. § 50, App. D, at 249.

The most the Commission will do is include a condition in
all construction permits and operating licenses requiring
compliance with the water quality or other standards set by
such agencies. [FN32] The upshot is that the NEPA proced-
ures, viewed by the Commission as superfluous, will wither
away in disuse, applied *1123 **47 only to those environ-
mental issues wholly unregulated by any other federal, state
or regional body.

FN32. Ibid.

[9] We believe the Commission's rule is in fundamental
conflict with the basic purpose of the Act. NEPA mandates
a case-by-case balancing judgment on the part of federal
agencies. In each individual case, the particular economic
and technical benefits of planned action must be assessed
and then weighed against the environmental costs; alternat-
ives must be considered which would affect the balance of
values. See text at page 1113 supra. The magnitude of pos-
sible benefits and possible costs may lie anywhere on a
broad spectrum. Much will depend on the particular mag-
nitudes involved in particular cases. In some cases, the be-
nefits will be great enough to justify a certain quantum of
environmental costs; in other cases, they will not be so great
and the proposed action may have to be abandoned or signi-
ficantly altered so as to bring the benefits and costs into a
proper balance. The point of the individualized balancing
analysis is to ensure that, with possible alterations, the op-
timally beneficial action is finally taken.

Certification by another agency that its own environmental
standards are satisfied involves an entirely different kind of
judgment. Such agencies, without overall responsibility for
the particular federal action in question, attend only to one
aspect of the problem: the magnitude of certain environ-
mental costs. They simply determine whether those costs
exceed an allowable amount. Their certification does not
mean that they found no environmental damage whatever.
In fact, there may be significant environmental damage (e.
g., water pollution), but not quite enough to violate applic-
able (e. g., water quality) standards. Certifying agencies do
not attempt to weigh that damage against the opposing be-
nefits. Thus the balancing analysis remains to be done. It
may be that the environmental costs, though passing pre-
scribed standards, are nonetheless great enough to outweigh
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the particular economic and technical benefits involved in
the planned action. The only agency in a position to make
such a judgment is the agency with overall responsibility for
the proposed federal action-the agency to which NEPA is
specifically directed.

The Atomic Energy Commission, abdicating entirely to oth-
er agencies' certifications, neglects the mandated balancing
analysis. Concerned members of the public are thereby pre-
cluded from raising a wide range of environmental issues in
order to affect particular Commission decisions. And the
special purpose of NEPA is subverted.

Arguing before this court, the Commission has made much
of the special environmental expertise of the agencies which
set environmental standards. NEPA did not overlook this
consideration. Indeed, the Act is quite explicit in describing
the attention which is to be given to the views and standards
of other agencies. Section 102 (2) (C) provides:

"Prior to making any detailed statement, the responsible
Federal official shall consult with and obtain the com-
ments of any Federal agency which has jurisdiction by
law or special expertise with respect to any environmental
impact involved. Copies of such statement and the com-
ments and views of the appropriate Federal, State, and
local agencies, which are authorized to develop and en-
force environmental standards, shall be made available to
the President, the Council on Environmental Quality and
to the public * * *."

Thus the Congress was surely congnizant of federal, state
and local agencies "authorized to develop and enforce envir-
onmental standards." But it provided, in Section 102(2) (C),
only for full consultation. It most certainly did not authorize
a total abdication to those agencies. Nor did it grant a li-
cense to disregard the main body of NEPA obligations.

*1124 **48 Of course, federal agencies such as the Atomic
Energy Commission may have specific duties, under acts
other than NEPA, to obey particular environmental stand-
ards. Section 104 of NEPA makes clear that such duties are
not to be ignored:

"Nothing in Section 102 or 103 shall in any way affect the
specific statutory obligations of any Federal agency (1) to
comply with criteria or standards of environmental qual-
ity, (2) to coordinate or consult with any other Federal or

State agency, or (3) to act, or refrain from acting contin-
gent upon the recommendations or certification of any
other Federal or State agency."

On its face, Section 104 seems quite unextraordinary, inten-
ded only to see that the general procedural reforms achieved
in NEPA do not wipe out the more specific environmental
controls imposed by other statutes. Ironically, however, the
Commission argues that Section 104 in fact allows other
statutes to wipe out NEPA.

Since the Commission places great reliance on Section 104
to support its abdication to standard setting agencies, we
should first note the section's obvious limitation. It deals
only with deference to such agencies which is compelled by
"specific statutory obligations." The Commission has
brought to our attention one "specific statutory obligation":
the Water Quality Improvement Act of 1970 (WQIA).
[FN33] That Act prohibits federal licensing bodies, such as
the Atomic Energy Commission, from issuing licenses for
facilities which pollute "the navigable waters of the United
States" unless they receive a certification from the appropri-
ate agency that compliance with applicable water quality
standards is reasonably assured. Thus Section 104 applies in
some fashion to consideration of water quality matters. But
it definitely cannot support-indeed, it is not even relevant to-
the Commission's wholesale abdication to the standards and
certifications of any and all federal, state and local agencies
dealing with matters other than water quality.

FN33. The relevant portion is 33 U.S.C.A. § 1171.
See Note 30 supra.

As to water quality, Section 104 and WQIA clearly require
obedience to standards set by other agencies. But obedience
does not imply total abdication. Certainly, the language of
Section 104 does not authorize an abdication. It does not
suggest that other "specific statutory obligations" will en-
tirely replace NEPA. Rather, it ensures that three sorts of
"obligations" will not be undermined by NEPA: (1) the ob-
ligation to "comply" with certain standards, (2) the obliga-
tion to "coordinate" or "consult" with certain agencies, and
(3) the obligation to "act, or refrain from acting contingent
upon" a certification from certain agencies. WQIA imposes
the third sort of obligation. It makes the granting of a license
by the Commission "contingent upon" a water quality certi-
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fication. But it does not require the Commission to grant a
license once a certification has been issued. It does not pre-
clude the Commission from demanding water pollution con-
trols from its licensees which are more strict than those de-
manded by the applicable water quality standards of the cer-
tifying agency. [FN34] It is very important to understand
*1125 **49 these facts about WQIA. For all that Section
104 of NEPA does is to reaffirm other "specific statutory
obligations." Unless those obligations are plainly mutually
exclusive with the requirements of NEPA, the specific man-
date of NEPA must remain in force. In other words, Section
104 can operate to relieve an agency of its NEPA duties
only if other "specific statutory obligations" clearly preclude
performance of those duties.

FN34. The relevant language in WQIA seems care-
fully to avoid any such restrictive implication. It
provides that "[e]ach Federal agency * * * shall * *
* insure compliance with applicable water quality
standards * * *." 33 U.S.C.A. § 1171(a). It also
provides that "[n]o license or permit shall be gran-
ted until the certification required by this section
has been obtained or has been waived * * *. No li-
cense or permit shall be granted if certification has
been denied * * *." 33 U.S.C.A. § 1171(b) (1).
Nowhere does it indicate that certification must be
the final and only protection against unjustified wa-
ter pollution-a fully sufficient as well as a neces-
sary condition for issuance of a federal license or
permit.
We also take note of § 21(c) of WQIA, which
states: "Nothing in this section shall be construed
to limit the authority of any department or agency
pursuant to any other provision of law to require
compliance with applicable water quality stand-
ards. * * *" 33 U.S.C.A. § 1171 (c).

[10] Obedience to water quality certifications under WQIA
is not mutually exclusive with the NEPA procedures. It does
not preclude performance of the NEPA duties. Water quality
certifications essentially establish a minimum condition for
the granting of a license. But they need not end the matter.
The Commission can then go on to perform the very differ-
ent operation of balancing the overall benefits and costs of a

particular proposed project, and consider alterations (above
and beyond the applicable water quality standards) which
would further reduce environmental damage. Because the
Commission can still conduct the NEPA balancing analysis,
consistent with WQIA, Section 104 does not exempt it from
doing so. And it, therefore, must conduct the obligatory ana-
lysis under the prescribed procedures.

We believe the above result follows from the plain language
of Section 104 of NEPA and WQIA. However, the Com-
mission argues that we should delve beneath the plain lan-
guage and adopt a significantly different interpretation. It re-
lies entirely upon certain statements made by Senator Jack-
son and Senator Muskie, the sponsors of NEPA and WQIA
respectively. [FN35] Those statements indicate that Section
104 was the product of a compromise intended to eliminate
any conflict between the two bills then in the Senate. The
overriding purpose was to prevent NEPA from eclipsing
obedience to more specific standards under WQIA. Senator
Muskie, distrustful of "self-policing by Federal agencies
which pollute or license pollution," was particularly con-
cerned that NEPA not undercut the independent role of
standard setting agencies. [FN36] Most of his and Senator
Jackson's comments stop short of suggesting that NEPA
would have no application in water quality matters; their
goal was to protect WQIA, not to undercut NEPA. Our in-
terpretation of Section 104 is perfectly consistent with that
purpose.

FN35. The statements by Senators Jackson and
Muskie were made, first, at the time the Senate ori-
ginally considered WQIA. 115 Cong.Rec. (Part 21)
at 29052-29056. Another relevant colloquy
between the two Senators occurred when the Sen-
ate considered the Conference Report on NEPA.
115 Cong.Rec. (Part 30) at 40415-40425. Senator
Muskie made a further statement at the time of fi-
nal Senate approval of the Conference Report on
WQIA. 116 Cong.Rec. (daily ed.) S4401 (March
24, 1970).

FN36. 115 Cong.Rec. (Part 21) at 29053.

Yet the statements of the two Senators occasionally indicate
they were willing to go farther, to permit agencies such as

449 F.2d 1109 Page 16
91 P.U.R.3d 12, 449 F.2d 1109, 2 ERC 1779, 17 A.L.R. Fed. 1, 146 U.S.App.D.C. 33, 1 Envtl. L. Rep. 20,346
(Cite as: 449 F.2d 1109, 146 U.S.App.D.C. 33)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



the Atomic Energy Commission to forego at least some
NEPA procedures in consideration of water quality. Senator
Jackson, for example, said, "The compromise worked out
between the bills provides that the licensing agency will not
have to make a detailed statement on water quality if the
State or other appropriate agency has made a certification
pursuant to [WQIA]." [FN37] *1126 **50 Perhaps Senator
Jackson would have required some consideration and balan-
cing of environmental costs-despite the lack of a formal de-
tailed statement-but he did not spell out his views. No Sen-
ator, other than Senators Jackson and Muskie, addressed
himself specifically to the problem during floor discussion.
Nor did any member of the House of Representatives.
[FN38] The section-by-section analysis of NEPA submitted
to the Senate clearly stated the overriding purpose of Sec-
tion 104: that "no agency may substitute the procedures out-
lined in this Act for more restrictive and specific procedures
established by law governing its activities." [FN39] The re-
port does not suggest there that NEPA procedures should be
entirely abandoned, but rather that they should not be "substi-
tuted" for more specific standards. In one rather cryptic sen-
tence, the analysis does muddy the waters somewhat, stating
that "[i]t is the intention that where there is no more effect-
ive procedure already established, the procedure of this act
will be followed." [FN40] Notably, however, the sentence
does not state that in the presence of "more effective proced-
ures" the NEPA procedure will be abandoned entirely. It
seems purposefully vague, quite possibly meaning that
obedience to the certifications of standard setting agencies
must alter, by supplementing, the normal "procedure of this
act."

FN37. Ibid. See also id. at 29056. Senator Jackson
appears not to have ascribed major importance to
the compromise. He said, "It is my understanding
that there was never any conflict between this sec-
tion [of WQIA] and the provisions of [NEPA]. If
both bills were enacted in their present form, there
would be a requirement for State certification, as
well as a requirement that the licensing agency
make environmental findings." Id. at 29053. He ad-
ded, "The agreed-upon changes mentioned previ-
ously would change the language of some of these
requirements, but their substance would remain rel-

atively unchanged." Id. at 29055. Senator Muskie
seemed to give greater emphasis to the supposed
conflict between the two bills. See id. at 29053;
115 Cong.Rec. (Part 30) at 40425; 116 Cong.Rec.
(daily ed.) at S4401.

FN38. The Commission has called to our attention
remarks made by Congressman Harsha. The Con-
gressman did refer to a statement by Senator
Muskie regarding NEPA, but it was a statement re-
garding application of the Act to established envir-
onmental control agencies, not regarding the rela-
tionship between NEPA and WQIA. 115
Cong.Rec. (Part 30) at 40927-40928.

FN39. Id. at 40420.

FN40. Ibid.

This rather meager legislative history, in our view, cannot
radically transform the purport of the plain words of Section
104. Had the Senate sponsors fully intended to allow a total
abdication of NEPA responsibilities in water quality mat-
ters-rather than a supplementing of them by strict obedience
to the specific standards of WQIA-the language of Section
104 could easily have been changed. As the Supreme Court
often has said, the legislative history of a statute
(particularly such relatively meager and vague history as we
have here) cannot radically affect its interpretation if the
language of the statute is clear. See, e. g., Packard Motor
Car Co. v. NLRB, 330 U.S. 485, 67 S.Ct. 789, 91 L.Ed.
1040 (1947); Kuehner v. Irving Trust Co., 299 U.S. 445, 57
S.Ct. 298, 81 L.Ed. 340 (1937); Fairport, Painesville &
Eastern R. Co. v. Meredith, 292 U.S. 589, 54 S.Ct. 826, 78
L.Ed. 1446 (1934); Wilbur v. United States ex rel. Vindicat-
or Consolidated Gold Mining Co., 284 U.S. 231, 52 S.Ct.
113, 76 L.Ed. 261 (1931). In a recent case interpreting a vet-
erans' act, the Court set down the principle which must gov-
ern our approach to the case before us:

"Having concluded that the provisions of § 1 are clear and
unequivocal on their face, we find no need to resort to the
legislative history of the Act. Since the State has placed
such heavy reliance upon that history, however, we do
deem it appropriate to point out that this history is at best
inconclusive. It is true, as the State points out, that Rep-
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resentative Rankin, as Chairman of the Committee hand-
ling the bill on the floor of the House, expressed his view
during the course of discussion of the bill on the floor that
the 1941 Act would not apply to [the sort of case in ques-
tion] * * *. But such statements, even when they stand
alone, have never been regarded as sufficiently compel-
ling to justify deviation from the plain language of a stat-
ute. * * *"

*1127 **51 United States v. Oregon, 366 U.S. 643, 648, 81
S.Ct. 1278, 1281, 6 L.Ed.2d 575 (1961). (Footnotes omit-
ted.) It is, after all, the plain language of the statute which
all the members of both houses of Congress must approve
or disapprove. The courts should not allow that language to
be significantly undercut. In cases such as this one, the most
we should do to interpret clear statutory wording is to see
that the overriding purpose behind the wording supports its
plain meaning. We have done that here. And we conclude
that Section 104 of NEPA does not permit the sort of total
abdication of responsibility practiced by the Atomic Energy
Commission.

V
Petitioners' final attack is on the Commission's rules govern-
ing a particular set of nuclear facilities: those for which con-
struction permits were granted without consideration of en-
vironmental issues, but for which operating licenses have
yet to be issued. These facilities, still in varying stages of
construction, include the one of most immediate concern to
one of the petitioners: the Calvert Cliffs nuclear power plant
on Chesapeake Bay in Maryland.

The Commission's rules recognize that the granting of a
construction permit before NEPA's effective date does not
justify bland inattention to environmental consequences un-
til the operating license proceedings, perhaps far in the fu-
ture. The rules require that measures be taken now for envir-
onmental protection. Specifically, the Commission has
provided for three such measures during the preoperating li-
cense stage. First, it has required that a condition be added
to all construction permits, "whenever issued," which would
oblige the holders of the permits to observe all applicable
environmental standards imposed by federal or state law.
Second, it has required permit holders to submit their own
environmental report on the facility under construction. And

third, it has initiated procedures for the drafting of its staff's
"detailed environmental statement" in advance of operating
license proceedings. [FN41]

FN41. 10 C.F.R. § 50, App. D, ¶¶ 1, 14.

The one thing the Commission has refused to do is take any
independent action based upon the material in the environ-
mental reports and "detailed statements." Whatever environ-
mental damage the reports and statements may reveal, the
Commission will allow construction to proceed on the ori-
ginal plans. It will not even consider requiring alterations in
those plans (beyond compliance with external standards
which would be binding in any event), though the "detailed
statements" must contain an analysis of possible alternatives
and may suggest relatively inexpensive but highly beneficial
changes. Moreover, the Commission has, as a blanket
policy, refused to consider the possibility of temporarily
halting construction in particular cases pending a full study
of a facility's environmental impact. It has also refused to
weigh the pros and cons of "backfitting" for particular facil-
ities (alteration of already constructed portions of the facilit-
ies in order to incorporate new technological developments
designed to protect the environment). Thus reports and
statements will be produced, but nothing will be done with
them. Once again, the Commission seems to believe that the
mere drafting and filing of papers is enough to satisfy
NEPA.

The Commission appears to recognize the severe limitation
which its rules impose on environmental protection. Yet it
argues that full NEPA consideration of alternatives and in-
dependent action would cause too much delay at the preop-
erating license stage. It justifies its rules as the most that is
"practicable, in the light of environmental needs and 'other
essential considerations of national policy'." [FN42] It cites,
in particular, the "national power crisis" as a consideration
*1128 **52 of national policy militating against delay in
construction of nuclear power facilities.

FN42. Brief for respondents in No. 24,871 at 59.

[11] The Commission relies upon the flexible NEPA man-
date to "use all practicable means consistent with other es-
sential considerations of national policy." As we have previ-
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ously pointed out, however, that mandate applies only to the
substantive guidelines set forth in Section 101 of the Act.
See page 1114 supra. The procedural duties, the duties to
give full consideration to environmental protection, are sub-
ject to a much more strict standard of compliance. By now,
the applicable principle should be absolutely clear. NEPA
requires that an agency must-to the fullest extent possible
under its other statutory obligations-consider alternatives to
its actions which would reduce environmental damage. That
principle establishes that consideration of environmental
matters must be more than a pro forma ritual. Clearly, it is
pointless to "consider" environmental costs without also ser-
iously considering action to avoid them. Such a full exercise
of substantive discretion is required at every important, ap-
propriate and nonduplicative stage of an agency's proceed-
ings. See text at page 1114 supra.

The special importance of the pre-operating license stage is
not difficult to fathom. In cases where environmental costs
were not considered in granting a construction permit, it is
very likely that the planned facility will include some fea-
tures which do significant damage to the environment and
which could not have survived a rigorous balancing of costs
and benefits. At the later operating license proceedings, this
environmental damage will have to be fully considered. But
by that time the situation will have changed radically. Once
a facility has been completely constructed, the economic
cost of any alteration may be very great. In the language of
NEPA, there is likely to be an "irreversible and irretrievable
commitment of resources," which will inevitably restrict the
Commission's options. Either the licensee will have to un-
dergo a major expense in making alterations in a completed
facility or the environmental harm will have to be tolerated.
It is all too probable that the latter result would come to
pass.

By refusing to consider requirement of alterations until con-
struction is completed, the Commission may effectively
foreclose the environmental protection desired by Congress.
It may also foreclose rigorous consideration of environ-
mental factors at the eventual operating license proceedings.
If "irreversible and irretrievable commitment[s] of re-
sources" have already been made, the license hearing (and
any public intervention therein) may become a hollow exer-

cise. This hardly amounts to consideration of environmental
values "to the fullest extent possible."

A full NEPA consideration of alterations in the original
plans of a facility, then, is both important and appropriate
well before the operating license proceedings. It is not du-
plicative if environmental issues were not considered in
granting the construction permit. And it need not be duplic-
ated, absent new information or new developments, at the
operating license stage. In order that the pre-operating li-
cense review be as effective as possible, the Commission
should consider very seriously the requirement of a tempor-
ary halt in construction pending its review and the "backfit-
ting" of technological innovations. For no action which
might minimize environmental damage may be dismissed
out of hand. Of course, final operation of the facility may be
delayed thereby. But some delay is inherent whenever the
NEPA consideration is conducted-whether before or at the
license proceedings. It is far more consistent with the pur-
poses of the Act to delay operation at a stage where real en-
vironmental protection may come about than at a stage
where corrective action may be so costly as to be im-
possible.

[12] Thus we conclude that the Commission must go farther
than it has in *1129 **53 its present rules. It must consider
action, as well as file reports and papers, at the pre-
operating license stage. As the Commission candidly ad-
mits, such consideration does not amount to a retroactive
application of NEPA. Although the projects in question may
have been commenced and initially approved before January
1, 1970, the Act clearly applies to them since they must still
pass muster before going into full operation. [FN43] All we
demand is that the environmental review be as full and fruit-
ful as possible.

FN43. The courts which have held NEPA to be
nonretroactive have not faced situations like the
one before us here-situations where there are two,
distinct stages of federal approval, one occurring
before the Act's effective date and one after that
date. See Note, supra Note 25.
The guidelines issued by the Council on Environ-
mental Quality urge agencies to employ NEPA
procedures to minimize environmental damage,
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even when approval of particular projects was giv-
en before January 1, 1970: "To the maximum ex-
tent practicable the section 102(2) (C) procedure
should be applied to further major Federal actions
having a significant effect on the environment even
though they arise from projects or programs initi-
ated prior to enactment of [NEPA] on January 1,
1970. Where it is not practicable to reassess the ba-
sic course of action, it is still important that further
incremental major actions be shaped so as to mim-
imize adverse environmental consequences. It is
also important in further action that account be
taken of environmental consequences not fully
evaluated at the outset of the project or program."
36 Fed.Reg. at 7727.

VI
We hold that, in the four respects detailed above, the Com-
mission must revise its rules governing consideration of en-
vironmental issues. We do not impose a harsh burden on the
Commission. For we require only an exercise of substantive
discretion which will protect the environment "to the fullest
extent possible." No less is required if the grand congres-
sional purposes underlying NEPA are to become a reality.

Remanded for proceedings consistent with this opinion.

APPENDIX
Public Law 91-190

91st Congress, S. 1075
January 1, 1970

An Act
To establish a national policy for the environment, to
provide for the establishment of a Council on Environ-
mental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That
this Act may be cited as the "National Environmental Policy
Act of 1969."

PURPOSE
Sec. 2. The purposes of this Act are: To declare a national
policy which will encourage productive and enjoyable har-
mony between man and his environment; to promote efforts

which will prevent or eliminate damage to the environment
and biosphere and stimulate the health and welfare of man;
to enrich the understanding of the ecological systems and
natural resources important to the Nation; and to establish a
Council on Environmental Quality.

TITLE I
DECLARATION OF NATIONAL ENVIRONMENTAL

POLICY
Sec. 101. (a) The Congress, recognizing the profound im-
pact of man's activity on the interrelations of all components
of the natural environment, particularly the profound influ-
ences of population growth, high-density urbanization, in-
dustrial expansion, resource exploitation, and new and ex-
panding technological advances and recognizing further the
critical importance of restoring and maintaining environ-
mental quality to the overall welfare and development of
man, declares that it is the continuing policy of the Federal
Government, in cooperation with State and local govern-
ments, and other concerned public and *1130 **54 private
organizations, to use all practicable means and measures, in-
cluding financial and technical assistance, in a manner cal-
culated to foster and promote the general welfare, to create
and maintain conditions under which man and nature can
exist in productive harmony, and fulfill the social, econom-
ic, and other requirements of present and future generations
of Americans.

(b) In order to carry out the policy set forth in this Act, it is
the continuing responsibility of the Federal Government to
use all practicable means, consistent with other essential
considerations of national policy, to improve and coordinate
Federal plans, functions, programs, and resources to the end
that the Nation may-

(1) fulfill the responsibilities of each generation as trustee
of the environment for succeeding generations;
(2) assure for all Americans safe, healthful, productive,
and esthetically and culturally pleasing surroundings;
(3) attain the widest range of beneficial uses of the envir-
onment without degradation, risk to health or safety, or
other undesirable and unintended consequences;
(4) preserve important historic, cultural, and natural as-
pects of our national heritage, and maintain, wherever
possible, an environment which supports diversity and
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variety of individual choice;
(5) achieve a balance between population and resource
use which will permit high standards of living and a wide
sharing of life's amenities; and
(6) enhance the quality of renewable resources and ap-
proach the maximum attainable recycling of depletable
resources.

(c) The Congress recognizes that each person should enjoy a
healthful environment and that each person has a responsib-
ility to contribute to the preservation and enhancement of
the environment.

Sec. 102. The Congress authorizes and directs that, to the
fullest extent possible: (1) the policies, regulations, and pub-
lic laws of the United States shall be interpreted and admin-
istered in accordance with the policies set forth in this Act,
and (2) all agencies of the Federal Government shall-

(A) utilize a systematic, interdisciplinary approach which
will insure the integrated use of the natural and social sci-
ences and the environmental design arts in planning and
in decisionmaking which may have an impact on man's
environment;
(B) identify and develop methods and procedures, in con-
sultation with the Council on Environmental Quality es-
tablished by title II of this Act, which will insure that
presently unquantified environmental amenities and val-
ues may be given appropriate consideration in decision-
making along with economic and technical considera-
tions;
(C) include in every recommendation or report on propos-
als for legislation and other major Federal actions signi-
ficantly affecting the quality of the human environment, a
detailed statement by the responsible official on-
(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be
avoided should the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of
man's environment and the maintenance and enhancement
of long-term productivity, and
(v) any irreversible and irretrievable commitments of re-
sources which would be involved in the proposed action
should it be implemented.

Prior to making any detailed statement, the responsible
Federal official shall consult with and obtain the com-
ments of any Federal agency which has jurisdiction by
law or special *1131 **55 expertise with respect to any
environmental impact involved. Copies of such statement
and the comments and views of the appropriate Federal,
State, and local agencies, which are authorized to develop
and enforce environmental standards, shall be made avail-
able to the President, the Council on Environmental Qual-
ity and to the public as provided by section 552 of title 5,
United States Code, and shall accompany the proposal
through the existing agency review processes;
(D) study, develop, and describe appropriate alternatives
to recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative uses
of available resources;
(E) recognize the worldwide and long-range character of
environmental problems and, where consistent with the
foreign policy of the United States, lend appropriate sup-
port to initiatives, resolutions, and programs designed to
maximize international cooperation in anticipating and
preventing a decline in the quality of mankind's world en-
vironment;
(F) make available to States, counties, municipalities, in-
stitutions, and individuals, advice and information useful
in restoring, maintaining, and enhancing the quality of the
environment;
(G) initiate and utilize ecological information in the plan-
ning and development of resource-oriented projects; and
(H) assist the Council on Environmental Quality estab-
lished by title II of this Act.

Sec. 103. All agencies of the Federal Government shall re-
view their present statutory authority, administrative regula-
tions, and current policies and procedures for the purpose of
determining whether there are any deficiencies or inconsist-
encies therein which prohibit full compliance with the pur-
poses and provisions of this Act and shall propose to the
President not later than July 1, 1971, such measures as may
be necessary to bring their authority and policies into con-
formity with the intent, purposes, and procedures set forth in
this Act.

Sec. 104. Nothing in Section 102 or 103 shall in any way af-
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fect the specific statutory obligations of any Federal agency
(1) to comply with criteria or standards of environmental
quality, (2) to coordinate or consult with any other Federal
or State agency, or (3) to act, or refrain from acting contin-
gent upon the recommendations or certification of any other
Federal or State agency.

Sec. 105. The policies and goals set forth in this Act are
supplementary to those set forth in existing authorizations of
Federal agencies.

91 P.U.R.3d 12, 449 F.2d 1109, 2 ERC 1779, 17 A.L.R.
Fed. 1, 146 U.S.App.D.C. 33, 1 Envtl. L. Rep. 20,346
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