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THE DEFENCE OF LIBERTY

Even before he vidted England, Montesquieu was aware that it was a country with a peculiarly
anti-authoritarian spirit. In the person of Uzbek, he describes the English thus. 'All the nations of Europe
are not equaly submissive to ther princes: the impatient humour of the English, for instance, leaves thair
king hardly any time to make his authority felt. Submisson and obedience are virtues upon which they
flatter themsdves but little. On this subject they say most amazing things. According to them thereis only
one tie which can bind men, and that is gratitude: husband and wife, father and son, are only bound to
each other by their mutud affection, or by the services they do each other: and these various motives of
obligation are the origin of dl kingdoms and communities. But if a prince, ingtead of making the lives of
his subjects happy, atempts to oppress and ruin them, the basis of obedience is destroyed; nothing
binds them, nothing attaches them to him; and they return to their naturd liberty. They maintain that dl
unlimited power must be unlawful, because it cannot have had alawful origin. For, we cannot, say they,
give to another more power over us than we oursaves have: now, we have not unlimited power over
oursaves, for example we have no right to take our own lives. no one upon earth then, they conclude,
has such a power.” Referring to the English Civil War, Montesquieu wrote Thus the people of England,
finding themsdaves stronger than one of ther kings, pronounced it high treason in a prince to make war
upon his subjects.”

It was only after he had visted England, and united his reading of Locke and others with attendance at
parliamentary debates and courts of law, that Montesquieu saw how the system worked. His account is
famous, and is hepfully summarized by Sorel as follows. To make the laws and control their execution,
thereisabody of legidators composed of representatives of the people dected by a system of suffrage
amog universd, for it must include "dl citizens...except those who are in such alow condition that they
are conddered to have no will of their own;" there is an upper chamber composed of hereditary
members sharing with the legidative asssmbly in making the laws, except those reating to taxes, in
regard to which the upper chamber is grated only the right to oppose for fear lest it be corrupted by
the crown; there is an executive power entrusted to a monarch, because just as legidaion demands
deliberation, which is the act of severa persons, so execution requires volition, which properly beongs
to but one; the executive has not necessarily the power of originaing the laws, and takes no part in
debates, but has the right to veto new laws; if there is no monarch, the executive power must not be
entrusted to members of the legidative assembly, because then the two powers would be blended; the
legidative assembly can judge neither the conduct nor the person of the monarch, because this would be
a confusion of powers, but though the monarch is inviolable and sacred, his ministers can be cdled to
account and punished. The two chembers meet at stated times, and each year vote on the amount of the
taxes and the number of soldiers® The results of this balance of powers was a set of freedoms which
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Montesquieu eaborated in several famous chapters of the Spirit of the Laws.

There was equdity of law. Ther laws not being made for one individua more than another, each
congders hlmself a monarch; and, indeed the men of this nation are rather confederates than
fellow-subjects."Montesquieu, There was religious toleration and liberty. "With regard to religion, asin
this sate every subject has afree will, and must consequently be either conducted by the light of hisown
mind or by the cgprice of fancy, it necessarily follows that everyone must ether look upon dl religion
with indifference, by which means they are led to embrace the established reli 5glon or they must be
zedous for religion in generd, by which means the number of sectsisincreased.” There was intellectud
freedom. 'As the enjoyment of liberty, and even its support and preservation consst in every man's
being dlowed to spesk his thoughts, and to lay open his sentiments, acmzen in this gate will say or
write whatever the laws do not expressly forbid to be said or written.’ ® There was freedom to change
politicd dlegiance. 'Every |nd|V|dud is independent, and being commonly led by caorice and humour,
frequently changes parties!” There was freedom to engage in whatever activity or occupation one liked.
In France, for ingtance, the nobility were kept out of trade. 'In a monarchlcd government, it is contrary
to the pirit of commerce that any of the nobility should be merchants™® The reverse was true in England
and this might be a cause as well as a consequence of political freedom. 'It is contrary to the spirit of
monarchy to admit the nobility into commerce. The custom of suffering the nobility of England to trade IS
one of those things which have there mostly contributed to weaken the monarchica government' In
sum, this was a proud and free nation; 'As no subject fears another, the whole nation is proud: for the
pride of kings is founded only on ther independence. Free nations are haughty; others may more
properly be called vain."® All of this meent that it did not reglly matter how competent the government
was. 'In afree nation it is very often a matter of indifference whether individuds reason wdl or ill; it is
aufficient that they do reason: hence sorings that liberty which is a security from the effects of these
reasonings.”
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In many ways Montesquieu's more generd definitions of the essence of politica liberty were
refinements from the actud Stuation as he percelved it in England. He defined liberty as'aright of doing
whatever the laws permit, and if a citizen could do what they forbid he Would no longer be possessed of
liberty, because dl his fellow-citizens would have the same power.™* Liberty and desire should be
identical. 'In governments, thet is, in societies directed by laws, liberty can consist only i in the power of
doing what we ought to will, and in not being corstrained to do what we ought not to will.** Thus the art
of good government was to harmonize individud desire and government policy, usng the minimum of
force. 'l have often inquired which form of government is most conformable to reason. It seems to me
that the most perfect is that which attains its object with the least friction; so that the government which
leads men by following their propendities and inclinations is the most perfect. If under a mild government
the people are as submissve as under a severe one, the former is to be preferred, since it is more
rational, severity being amotive foreign to reason.™*

There is bound to be some loss of liberty, but it should be minimd. We aetold that 'In his notebook
he described liberty as a good net in which the fish do not fed constrained.”™ Political liberty consisted
of freedom from fear. The politicd liberty of the subject is a tranquillity of mind arising from the opinion
each person has of his safety. In order to have thls liberty, it is requisite the government be so
congtituted as one man need not be afraid of another Or again, 'Politicd liberty consists in security,
or, a least, in the opinion that we enjoy security.’ 'Philosophic liberty condsts in the free exercise of
the will; or at least, if we must soesk agreegbly to dl sysems, in an opinion that we have the free
exercise of our will 2

Thus he believed that 'the safety of the people is the supreme law'*® and that "This security is never
more dangeroudy attacked than in public or private accusations. It is, therefore, on the goodness of
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criminal laws that the liberty of the subject principally depends.®® England, with its freedom from torture,
freedom from the inquisitorid process of Roman law and the absence of secret accusations was the
paramount example of such 'liberty of the subject’, so digant from the world of examining magistrates
and torture over which Montesquieu in his youth had presided.

The added twist to Montesquieu's argument was thet liberty was not merely dedrable in itsdf, but
seemed to lead, through trade and manufacture, to economic and thence to political power. Sord is
right that 'Montesquieu did not foresee the speedy advent and prodigious development of modern
democracy. Still less would he believe it possible to organize democratic republics in vast countries”
He was ds0 right in detecting a certain disdain in Montesguieu's tone when he wrote "The politicians of
our day talk of nothing but manufactures, commerce, wedlth and even luxury!” Yet he is only haf right
when he continues that 'Montesquieu did not suspect that these manufactures, this commerce, this
wedth, and even this luxury, which he consdered incompatible with democracies, would one day
become the|2' ! corner-stone, and that this revolution would be effected in his own country and permeste
al Europe.'

Montesquieu was living just a the point when it was becoming obvious that England and Holland and
indeed much of north-western Europe, were rapidly becoming both the freest and the richest parts of
Europe. This was being done by a hitherto untried route. Almost dl previous nations had made wedth
subservient to power, that is to say predation dominated production. But England had reversed this.
'Other nations have made the interests of commerce yidd to those of politic§ the English, on the
contrary, have ever made their political interests give way to those of commerce.” Thisis a first hint of
the later theme of ‘a nation ruled by shop keepers which would be fully developed by Adam Smith.

Linked to this reversa was the curious down-grading of the military professon. Unlike every other
mgor western country and particularly the Romans, in England 'Military men are there regarded as
belonging to a professon which may be useful but is often dangerous, and as men whose very services
are burdensome to the nation: civil qudifications are therefore more esteemed than the military.”
Montesquieu noted a Smilar development in that 'other queen of the sea, the Republic of Holland, so
respected in 2E6urope, and so feared in Ada, where its merchants behold many a king bow to the dust
before them.'
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Montesquieu noted the generd shift from the Catholic south to the Protestant north, which he
asociated with wedlth, population and power. 'Before the humiliation of the power of Spain, the
Catholics were much stronger than the Protestants. Little by little the latter have arrived at an equdity.
The Protestants will become richer and more powerful, and the Catholics will grow weeker. The
Protestant countries ought to be, and are, in fact, more populous than the Catholic ones; from which it
follows, firdly, that their revenue is greater, because it increases in proportion to the number of those
who pay taxes, secondly, that their lands are better cultivated; lastly, that commerce is more
prosperous, because there are more people who have fortunes to make; and that, with increased wants,
there is an increase of resources to supply them.”” The last point, concerning the tax base, the
converson of wedth into power, is anplified thus. There is no Protestant prince who does not levy
upon his people much heavier taxes than the Pope draws from his subjects; yet the latter are poor, while
the former live in affluence. Commerce puts life into dl ranks among the Protestants, and cdlibacy lays
its hand of deeth upon al interests among the Catholics®

The populousnessis partly caused, as he notes, by the absence of cdibacy. It is dso because freedom
atracts people. Montesquieu himsdf had persondly experienced this Not only had he seen the
Huguenots flee from France after the Revocation of the Edict of Nantes in 1685, but aso in Bordeaux
he had seen the after-effects of intolerance of reigious minorities in the way the large group of
Protestants, including his wife's family, had been treated. Thus he wrote from the heart when he Stated,
"The propagation of the species is wonderfully aided by a mild government. All republics are a ganding
proof of this, especialy Switzerland and Holland, which, with regard to the nature of the land, are the
two worst countries in Europe, and which are yet the most populous. Nothing attracts Strangers more
than liberty, and its accompaniment, wedth: the latter is sought after for itself, and our necessity leads us
into those countries in which we find the former.”® Anticipating much later speculation on the role of
marginalized religious minorities such as the Jews or Quakers, he wrote 'It is worthy of note that those
who profess tolerated creeds usualy prove more useful to their country than those who profess the
established faith; because, being excluded from dl honours, and unable to distinguish themselves except
by wedth and its showsb they are led to acquire riches by their labour, and to embrace the most
toilsome of occupations® This was another good reason for toleration rather than the oppression he
had witnessed in Spain and France.

Montesquieu noticed that England had a very productive agriculture. Such were its surpluses that he
relaxed his genera rule and admitted that it could afford some luxuries. 'In England the soil produces
more grain than is necessary for the maintenance of such as cultivate the land and of those who are
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employed in the woollen manufeaureﬁ This country may be therefore dlowed to have some trifling arts
and consequently luxury.®* The country's obvious wedlth was not based on producing unnecessary
things, but in particular on its woollen manufacture and trade. "They enjoy a solid luxury, founded, not on
the re‘lnements of vanity, but on that of red wants, they ask nothing of nature but what nature can
bestow.** All this was very helpful, and supplemented its greatest natural advantage, which was the fact
that it was an idand. 'The ruling nation inhabiting a large idand, and being in possession of a greet trade,
has with extraordinary ease grown powerful at sea; and as the preservation of its liberties requires that it
should have neither strongholds nor fortresses nor land forces, it has occasion for a formidable navy to
defend it againgt invasions; a navy which must be superior to thet of al other powers, who, employing
their treasures in wars on land, have not sufficient for those at sea™

This advantage aso extended to its overseas palicies. It was, not, unlike war-weary France, or Itay in
the expandon of Rome, lured into the folly of endless land wars. "This nation, inhabiting an idand, is not
fond of conquering, because it would be weakened by distant conqueﬂs especidly as the soil of the
idand is so good, for it has then no need of enriching itself by war.** Thus it has become a ‘trading
people engj5 'If this nation sends colonies abroad, it must rather be to extend its commerce than its
dominion.'

The find ingredient for England's power arose from a cunning combingtion of its naturd wedth and its
freedom. Here Montesguieu developed an interesting idea of the relations between politicad balance and
the use of the citizen's wedth Montesquieu contrasted this with the usud policy of oppressive gov-
ernments, as a parable. "When the savages of Louisana are desirous of fruit, they cut the tree to the
root, and gather the fruit ... Thisis an emblem of despotic government.® In such a setting of insecurity,
assoon asasurplusis generated it is scooped off. This affects everybody, and in particular the chances
of developing extensve merchant or manufacturing wedth. 'Hence it is that a merchant under this
government is unable to carry on an extensive commerce; he lives from hand to mouth; and were he to
encumber himsdf with alarge quantity of merchandise, he Would lose more by the exorbitant interest he
must give for money than he could possibly get by the goods.’
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The high rate of interest was aso a result of the insecurity and despotism. 'In those Eastern countries,
the greater part of the people are secure in nothing; there is hardly any proportion between the actud
possession of a sum and the hopes of reoelvmg it again after having lent it; usury, then, must beraised in
proportion to the danger of insolvency.” Ironicaly, therefore, the tax base shrank and less could be
extracted. A vicious circle was entered. Whatever was available was taken away and every sprout was
consumed. Hardly the way to encourage manufacture or even agriculture. In such a despotic state 'the
incomes of the subjects would cease dmogt entirdy, and consequently that of the prince. There would
hardly be any exchange of goods among the citizens, and there would be an end of that circulation of
wedlth, and of that increase of revenue, which arises from the dependence of the arts upon each other;
each person would live upon his land, and would take from it only just enough to keep him from dying
of hunger He had seen the effects of the consequent downward spira in the case of Rome. 'No States
arein greater need of taxes than those which are growing weaker, so that burdens must be mcreased in
proportion as the ability to pay decreases. Soon, in the Roman provinces, taxes became unbearable.

The reverse of this was a dtuation where the citizens were not molested too early and only ther
surpluses were regularly collected. This was the Stuation in a place like England or Holland. 'It is a
generd rule that taxes may be heavier in proportion to the liberty of the subject, and that there is a
necessity for redu0| ng them in proportion to the increase of davery. This has adways been and dways
will be the case™" The regularity and certanty in other words a fixed amount, was aso important - a
theme developed by Adam Smith. For ‘as the people have a certain knowledge of the necessity of
submitting to those taxes, they pay them from the well-founded hope of their discontinuance; their
burdens are heavy, but they do not fed ther weight: while in other gates the uneasiness is infinitely
grester than the evil.** Furthermore, since the people identify themselves with their rulers and fedl
atached to thar politicd system they will, in a free sate, make voluntary sacrifices of a kind which are
greater than those that can be forced out of them in a despotic ones. Again referring to England, he
wrote that This nation is passonately fond of liberty, because this liberty isred; and it is possible for it,
inits defence, to sacrificeits wedth, its ease, itsinterest, and to support the burden of the heaviest taxes,
even such as a despotic prince durst not lay upon his subjects.

The mord of thiswas that it was in the interests of both citizens and those in power that wedlth should
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be widely digributed. That very equdity of the citizens which generdly produces equdity in thar
fortunes, brings plenty and vigour into dl the parts of the body politic, and spreads these blessings
throughout the whole state. It is not so in countries subject to arbitrary power: the prince, the courtiers,
and afew private persons, possess dl the wedlth, while al the rest groan in extreme poverty. * Thus one
could conclude 'that if aprince isto be powerful, it is necessary that his subjects should live in quury he
ought to labour to procure al sorts of superfluities with as much care as the necessities of life™ It was a
partnership, rather than an oppogtion. And from this derived Montesquieu's famous definition of
taxation. 'Each citizen contributes to the reyenues of the gate a portion of his property in order that his
tenure of the rest may be more secure™® Furthermore, the citizens trust their government and are
therefore prepared to lend it immense sums in its hour of need - which would not be the case in a
despotism. Such borrowing unites citizens and State even more closaly. To presarve its liberty, it
borrows of its subjects. and the subjects, seeing that its credit Would be logt if ever it were conquered,
have a new motive to make fresh efforts in defence of its liberty.™’

Thus a free people can attempt tasks apparently well beyond their strength, as Montesquieu had seen
with the successes of the Duke of Marlborough in his battles againgt France, and in the expanding
colonies of England. It is possible for it to undertake things above its naturd strength, and employ
agang its enermes immense sums of fictitious riches, which the credit and nature of the government may
render red.”® From very early on the English had enjoyed security of red property from arbitrary
saizure by the government The Magna Charta of England provides againg the saizing of the lands or
revenues of a debtor, when his movable or persona goods are sufficient to pay, and heiswilling to give
them up to his creditors; thus &l the goods of an Englishman represented money.™ This was one of the
reasons behind Montesquieu's affirmation that, as Locke and others had argued, private property should
be safeguarded. 'Let us, therefore, lay down a certain maxim, that whenever the public good happens to
be the matter in question, it is not for the advantage of the public to deprive an individud of his property,
or even to retrench theleast part of it by law, or a
political regulation.™

“Mont esqui eu, Persian Letters, no.123
“*Mont esqui eu, Persian Letters, no. 107

“®Quoted in Sorel, Montesquieu, 130

“’Mont esqui eu, Spirit, |, 310
“®Mont esqui eu, Spirit, |, 310
“*Mont esqui eu, Spirit, |, 376
*Mont esqui eu, Spirit, I, 73



Copyright: Alan Macfarlane, King' s College, Canbridge. 2002

* * %

Montesquieu was thus able to move back and forth between an abstract model of a wedthy, pious
and liberd nation and its redization in England. Yet, beyond its idand advantage, this Hill left open the
question of why England was so different. Of course, part of the answer lay in geography and climate,
but Montesquieu was not prepared to stop there. Reflecting on this very question he wrote, 'l do not
deny that the climate may have produced a great part of the laws, manners, and customs of this nation;
but | maintain that its manners and customs have a close connection with its laws™ The 'close
connection’, an anticipation of Weber's 'dective affinity’, does not posit a necessary causd chain, but it
dlows Montesquieu to embark on his clear and sympathetic account of the condtitutional and legd
arrangements in England, an account which is very heavily based on Locke and Bolingbroke's work.

Montesquieu's greatness, as we noted earlier, lay in his recognition tha the solution to many problems
lay not in the things themselves, but in the relations between things. He was aware that there seemed to
be a natura tendency as a nation became wedthier for it to expand and predate on others. Thisin turn
seemed to lead to a growing concentration of power, or, put in another way, a bresking down of the
divison between spheres, solidifying them into one despotic whole. Freedom and progress, however,
consgted in holding them apart.

The norma tendency towards despotism, even within west European nations, is best shown by
Montesquieu's study of the Roman Empire. There he reveas how an inevitable pressure occurs. A smdl
nation is successful, but its very success engenders the need to expand farther, and o it goes on. But
each expangon shifts the balance away from republic and openness towards a more powerful centre so
that one day the people wake up in atotditarian sate. Thisin turn leads to corruption and find collapse.

The modd he deveoped for Chinais somewhat different. There was the same move outwards to fill
the surrounding vacuum of power until the whole great plain of China was one huge Empire. In this
Empire, not only, as we have seen, was religion and polity mixed, but likewise kinship and pality. He
noted that This empire is formed on the plan of a government of a family. If you diminish the paternd
authority, or even if you retrench the ceremonies which express your respect for it, you wesken the
reverence due to magistrates, who are considered as fathers...”* Thus kinship alegiances strengthen
politicdl ties and vice versa. It is a true patriarchd system, power lying in the hands of the
father/Emperor. The differences between this and the Roman Stuation is that the Chinese is far more
deeply embedded. Partly because of the geography of Europe, partly because of the agriculture, partly
because of the differences of religion, Chinas despotism could not be overturned, unlike Rome's. From
time to time China was over-run, by Mongols, Manchus and others. At other times it split into pieces.
Yet it dways returned quickly to its monalithic shape.

Having explained the inter-connectedness of Chinese society and government. Montesquieu continues
'Hence it follows that the laws of China are not destroyed by conquest. Their customs, manners, laws,
and rdigion being the same thing, they cannot change dl these a once; and as it will hapg)en that ether
the conqueror or the conquered must change, in Chinaiit has alway's been the conqueror.™ The essence

*Mont esqui eu, Spirit, |, 307
>2Mpnt esqui eu, Spirit, |, 303
>Mont esqui eu, Spirit, |, 302



Copyright: Alan Macfarlane, King' s College, Canbridge. 2002

was the absence of a separation of powers, not only between economy, society and polity, but at the
levd of the rulers, between legidative, executive and judiciary. Thus 'Mogt kingdoms in Europe enjoy a
moderate government' because the prince left the judiciary powers 'to his subjects. On the other hand,
as could be seen, 'In Turkey, where these three powers are united in the Sultan's person, the subjects
groan under the most dreadful oppression.”™

The secret of liberty was thus firgtly a separation of spheres - economy from pality, religion from
pality, reigion from economy, and society (kinship) from polity, religion and economy. This would be
reflected in and re-enforced at the governmentd level by the separation and baance between legidature,
executive and judiciary. What was needed was both separation and baance. To prevent abuse of
power, it is necessary from the very nature of things that power should be a check to power. A
government may be so condtituted, as no man shdl be compelled to do things to which the law does
not oblige him, nor forced to abstain  from things which the law permits™ For instance, 'there is no
liberty, if the judiciary power be not separated from the legidative and executive. Were it joined with the
legidative, the life and liberty of the subject would be exposed to arbitrary control; for the judge would
be then the @islator. Were it joined to the executive power, the judge might behave with violence and
oppression.”® As Shklar put it, The central and continuous theme of the Spirit of the Laws is that the
independence of the courts of law more than any other ingtitution separates moderate from despotic
regimes.”’ Even within each of these there should be further separations and balances. For instance, as
in England with its balance between Commons, Lords and Crown, the 'legidative body being composed
of two parts, they check one another by the mutua priviI%e of rgecting. They are both restrained by
the executive power, as the executive is by the legidative™ This idea was partly derived from Locke,
but as a number of authors have pointed out Montesgquieu went far beyond Locke. He probably owed
more to Bolingbroke and thisis a case where a partia myth was created through a cregtive mis-reading
of the English politicl system.™ It would be a fruitful myth, however, for it formed the basis of the
American congtitution.

* Mont esqui eu, Spirit, |,152
*Mont esqui eu, Spirit, |, 150
*\bnt esqui eu, Spirit, |, 152

*’shkl ar, Montesqui eu, 81
*Mbnt esqui eu, Spirit, |, 160

*See Shackl eton, Montesquieu, 286,298-301; Shackl eton,
Essays, 3ff,7,14; Althusser, Montesquieu, 88; and for a
def ence of Montesquieu, Mrgan, Liberty of Thought, passim
esp. 13

10



Copyright: Alan Macfarlane, King' s College, Canbridge. 2002

The problem, of course, was how to achieve such a baance in the first place and then, more difficult
dill, how to prevent the balance or dynamic harmony from being Iost Montesquieu had noted the point
in Roman history when 'the harmony of the three powers was lost.® Things cannot stand till and the
dynamic tenson had to be maintained over time. These three powers should naturdly form a state  of
repose or inaction. But as there is a necessity for movement in the course of human affairs, they are
forced to move, but il in concert ! A middiing balance was essentid: ‘palitica, like moral good, lying
aways between two extremes® Any excess or lurch in one direction, even something intrinsicaly
good, when taken to its extreme, was dangerous. Anticipating Tocqueville, Montesquieu wrote that
'Democracy has, therefore, two excesses to avoid - the spirit of inequdity, which leads to aristocracy or
monarchy, and the spirit of extreme equdity, which leads to despotic power, as the latter is completed
by conquest.”®

How then could the precarious baance be maintained? Montesquieu suggested that the secret lay in
the power of a number of ‘intermediary bodies. We are told that "'The single most important doctrine in
The Spirit of the Laws is Montesquieu's theory that intermediate bodies like the nobility, the
parlements the local courts of saigneurid jugtice, and the church are dl indispensable to politica
liberty.® As Sorel summarizes Montesquieu's thought, ‘It is the nature of monarchy to be founded upon
laws. The monarch is the source of dl power, political and civil; but he exercises this power by means of
channds "through which his power flows." These are "the intermediata subordinate, and dependent
powers" moderating “the shifting and capricious will of a sngle person.”" The two foremost of these
powers are the nobility and clergy; the third is a body of magidrates, serving as a repogtory for
condtitutiond laws, and reminding the prince of them when he seems to forget them. This hierarchy of
rank is the necessary condition of monarchlcd government. If it is destroyed, the inevitable tendency is
toward elgher despotism or democracy.® Thus the nobility administers justice, the Parlements interpret
the laws®

The tenson between these is important, for each will be gtriving for supremacy. But it is essentid that
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none should win completely. Their continued rivary and inability to become dominant lay behind English
liberty. The civil power being in the hands of an infinite number of lords, it was an easy matter for the
ecclesagtic jurisdiction to gain dally a greater extent. But as the ecclesiastic courts weskened those of
the lords, and contributed thereby to give strength to the royad jurisdiction, the latter gradudly checked
the jurisdiction of the clergy.®’

It was like the game of scissors, paper, stone. The clergy checked the lords, the Crown checked the
clergy and, presumably, the lords checked the Crown. At a lower level, Montesquieu wrote at length
about the need for intermediary bodies, the power of middling level entities such as city corporations,
universities, guilds and fraternities. A strong development of such specid groups would prevent that
despatic divison between asingle ruler and his court on the one hand, and an endaved populace on the
other, which characterized China and had begun to emerge in Louis X1V's France with the collapse of
the provincid and nationd Parlements and other intermediary bodies. It was essentid that there be mary
centres of power, each baancing the other.

It was for this reason that Montesquieu argued that far from showing the imminent collapse of the
system, lively confrontations and arguments were asign of hedth in arepublic. A sustained harmony and
peace was the d9gn of actud or imminent despotism. He showed 'that plurdism and |ts perpetua
tensons and quarrels are the fundamental and necessary conditions of political freedom.® His dassc
account of thisisin rdation to Rome. 'We hear in the authors only of the dissensons that ruined Rome,
without seeing that these dissensions were necessary to it, that they had dways been there and dways
had to be... To ask for men in a free sate who are bold in war and timid in peace is to wish the
impossible. And, as a generd rule, whenever we see everyone tranquil in a date that cdls itsdf a
republic, we can be sure that liberty does not exist there.®

He then develops the idea of a productive tenson, a harmony created through dissonance, a balanced
and dynamic equilibrium of forces. 'What is cdled union in a body palitic is a very equivocd thing. The
true kind is a union of harmony, whereby dl the parts, however opposed they may appear, cooperate
for the generd good of society - as dissonances in music cooperate in producing overdl concord. In a
Sate where we seem to see nothing but commotion there can be union - that is, a harmony resulting in
happiness, which done is true peace. It isas Wlth the parts of the universe, eterndly linked together by
the action of some and the reaction of others.™ By a kind of paradox, the gpparent harmony of
despotic societies, was actudly much more deeply riven by conflict, though the surface was smooth.
For, 'in the concord of Agatic despotism - that is, of al government which is not moderate - there is
aways red dissenson. The worker, the soldier, the lawyer, the magistrate, the noble are joined only
inasmuch as some oppress the others without resstance. And, if we see any union there, it is not citizens
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who are united but dead bodies buried one next to the other.™ Baanced polities were vibrant,
energetic, noisy, aive; despotism was united by degth - a powerful image.

All of this, of course, linked back to his earlier discussons. In theory a virtuous circle was possible.
Liberty would encourage trade and manufacture, which would encourage the growth of powerfu
intermediate power groups, such as those represented in the English House of Commons, which would
further establish liberty. Yet Montesquieu was in fact extremdy dubious about the sustainability of this
circle. The higory of the world up to his time showed, as he sad, that commercid republics were
short-lived. Those of Italy and Germany had collgpsed. As he wrote '‘Commercid powers can continue
in a gate of mediocrity a long time, but therr greatness is of short duration. They rise little by little,
without anyone noticing, for they engage in no particular action that resounds and sgnds their power.
But when things have come to the point where people cannot help but see what has happened
everyone seeks to deprive this nation of an advantage it has obtained, so to spesk, only by surprise.”
seemed unlikdly that Holland or England could long continue to tread the tight-rope between success
and fallure, for every success caried in it the temptation to expand and such expanson would, in the
end, lead to collapse.

All that Montesguieu could do was marved at a current Stuation where, for atime, a reasonable sized
power seemed to have got the balance right. Thus the English ‘which Ilbeny and laws render easy, on
being freed from pernicious prejudices, has become a trading people’™ And this trading tied in and
reinforced the liberty and the rdigious independence. So that the English 'know better than any other
people upon, earth how to vaue, a the same time, these three great advantages - religion, commerce,

and liberty.”™

Montesquieu's studies of the rise and collgpse of Roman civilization and in particular his reading of
Caesar and Tacitus on the customs of the Germanic peoples who conquered Rome, suggested an
interesting theory to supplement his geographica reasons for the peculiarities of western Europe. In a
sense these theories do not replace the earlier arguments. They tend to occur towards the middle and
end of Spirit and are an attempt to provide an historical way of looking at the oddness of western
Europe.

His basic premise was that in smple triba societies there were those very vaues of liberty, equdity
and fraternity which characterized the best of current nations. Like Rousseau after him, Montesquieu
believed that men were, by nature, born free and equd. The smplest people, hunter-gatherers, 'enjoy
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great liberty; for as they do not cultivate the earth, they are not fixed: they are wanderers and
vagabonds, and if a chief should deprive them of ther liberty, they would immediately go and seek it
under another, or retire into the woods, and there live with their families” Thus davery was immord,
for 'as dl men are born eqlud, davery must be accounted unnatura, though in some countries it be
founded on natural reason.” The problem was that what began naturally and could be protected by
voting with one's fet, fleeing repression, later had to be protected by artificia means. 'In the Sate of
nature, indeed, dl men are born equd, but they cannot continue in this equdity. Society makes them
lose it, and they recover it only by the protection of the laws”” This, in a nutshell, was the story which
he wished to tell in relation to what had happened in western Europe.

Montesquieu's reading of Caesar and Tacitus suggested to him that the early Germanic societies were
largdy pagtordigts, mixing this with hunting and gathering. 'Caesar says, that "The Germans neglected
agriculture; that the greatest part of them lived upon milk, cheese, and flesh; that no one had lands or
boundaries of his own; that the princes and magistrates of each nation dlotted what portion of land they
pleased to individuals, and obliged them the yeer following to remove to some other part.™ ™ Or again,
It seems by Caesar and Tacitus that they gpplied themselves greatl;g to apastord life; hence the regula-
tions of the codes of barbarian laws amost al relate to their fiocks™” Like many pastoral peoples, they
were egditarian and independent minded, both at the tribd and individud leve. They enjoyed a sort of
republican dructure, a confederation of smdl chiefdoms with little hierarchy. 'Each tribe gpart was free
and independent; and when they came to be intermixed, the independency Hill continued; the country
was common, the government peculiar; the territory the same, and the nations different.® Thus they
managed to share aterritory without becoming locked into an increasingly oppressive state.

They were unusudly isolated and rura peoples, as befitted their agriculture, and ruled themsdaves
through a kind of universd suffrage. The German nations that conquered the Roman Empire were
certanly a free people. Of this we may be convinced only by reading Tacitus "On the Manners of the
Germans'. The conquerors spread themsdaves over dl the country; living modtly in the fidds, and very
little in the towns. When they were in Germany, the whole nation was able to assemble® Any sign of
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indtituted rulers a this time is a migake. Just as monarchy was absent in much of Europe before the
Roman conquests, so ‘the peoples of the north and of Germany were not less free; and if traces of
kingly government are found among them, it is because the chiefs of armies or republics have been
mistaken for monarchs.®

Another odd feature of these early societies was their monetary vaues in the midst of a pastord
economy. The laws of the Germans condtituted money a satisfection for the injuries that were
committed, and for the sufferings due to guilt. But as there was but very little specie in the country, they
again congtituted this money to be paid in goods or chattels® Curiously for so warlike a peoples, 'Our
ancestors, the Germans, admitted of none but pecuniary punishments. Those free and warlike people
were of opinion that their blood ought not to be spilled but with sword in hand.®* Thus, having very little
cash, everything became interchangegble. 'Wlth these people money became catle, goods, and
merchandise, and these again became money.®

Montesquieu's view of the liberating effect of what happened, especidly when compared to the effects
of the conquests by the Mongols, is summarized as follows. 'Meantime an immense number of unknown
races came out of the north, and poured like torrents into the Roman provinces. finding it as easy to
conqguer asto rob, they dismembered the empire, and founded kingdoms. These peoples were free, and
they put such regtrictions on the authority of their kings, that they were properly only chiefs or generas.
Thus these kingdoms, dthough founded by force never endured the yoke of the conqueror. When the
peoples of Ada, such as the Turks and the Tartars, made conquests, being subject to the will of one
person, they thought only of providing him with new subjects, and of establishing by force of ams his
regn of might; but the peoples of the north, free in their own countries, having seized the Roman
provinces, did not give their chiefs much power. Some of these races, indeed, like the Vanddsin Africa
and the Goths in Spain, deposed their kings when they ceased to please them; and, anongst others, the
power of the prince was limited in a thousand different ways, a great number of lords partook it with
him; a war was never undertaken without their consent; the spoils were divided between the chief and
the soldiers, and the laws were made in nationd assemblies. Here you have the fundamentd principle of
al those states which were formed from the ruins of the Roman Empire®

The first wave of Germanic conquest was later re-enforced by a second with the Vikings. For these
Montesquieu has equal praise. He wrote that Scandinavia ‘was the source of the liberties of Europe -
thet is, of dmost al the freedom which at present subsists amongst mankind.®” Thus, perhaps oddly to
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us today when we have forgotten that the word French comes from 'Franks, Montesquieu stressed the
Germanic roots of not just much of Europe, but in particular France. He Wrote that 'Our ancestors, the
ancient Germans, lived in a climate where the passions were extremely cam.® He bdieved that it is
impossible to gain any ingght into our political law unless we are thoroughly acquainted with the laws
and manners of the German nations...*

The soread of Germanic civilization helped Montesquieu explain a mysery, that is the uniform and
unprecedented soread of an origina and new form of civilization in western Europe which grew from the
ashes of Roman civilization. 'l should think my work imperfect were | to pass over in dlence an event
which never again, perhaps, will happen; were | not to speek of those laws Wh| ch suddenly appeared
over al Europe without being comected with any of the former indtitutions'™ In fact, of course,
dthough these laws bore little connection to the Roman civilization which he had studied so closdly, they
emanated directly from that system d&ecrlbed for the Germans by Caesar and Tacitus for 'Such is the
origin of the Gothic government amongst us™®* This is the system which he admired and whose roots he
wished to discover, for they clearly did not lie in Rome. The feudd laws form a very beautiful prospect.
A venerable old oak raises its lofty head to the skies, the eye sees from afar its spreading leaves, upon
drawing negrer, it perceives the trunk but does not discern the root; the ground must be dug up to
discover it.'

The discovery of the roots was not merdly of antiquarian interest for Montesquieu believed thet the
quintessence of liberty in modern Europe, that is the separation and balance of powers, had been first
expressed in them. And it is therefore not surprisng that he should make a great legp across the
centuries by joining what he saw in the congtitutiond baance of early eghteenth century England to what
he had read in Tacitus. 'In perusing the admirable tregtise of Tacitus "On the Manners of the Germans’,
we find it is from that nation the English have borrowed the idea of ther politicd government. This
beautiful system was invented first in the woods™® It is not clear from this whether Montesquieu saw a
sraight continuity, or a conscious re-invention in England. He had neither the sources nor the time to fill
in the detail of what happened over the intervening one and a hdf millenia. This will be a task taken up,
as we shdl see, by Tocqueville. What is important is to note that Montesquieu's theory gives him not

®Nont esqui eu, Spirit, |, 232
8Mont esqui eu, Spirit, 11, 196
“Mont esqui eu, Spirit, 11, 171
'Mont esqui eu, Spirit, |, 163
“NMont esqui eu, Spirit, I, 171
“Mont esqui eu, Spirit, |, 161

16



Copyright: Alan Macfarlane, King' s College, Canbridge. 2002

only a dtick to beat contemporary absolutisms in Europe with, but an hypotheds to explan the
differences within Europe.

Drawing on hints in  Montesquieu's work, his theory can be put as follows. After the collapse of
Rome, much of Europe was covered by a low densty Germanic civilization, with its freedom and
equality. Then over much of continental Europe, hierarchy and despotism began to re-assert itsdf as a
necessary conseguence of growing wedth and military confrontation. An expresson and re-enforcing of
this move towards what Tocqueville would cal ‘caste¢’ and towards absolutism, was the re-introduction
of Roman law and the Roman Catholic religion. In essence Europe logt its freedoms to a resurgent
Roman dvilization - and this was most evident in southern and centrd Europe, for instance in France.
For reasons which Montesquieu does not elaorate, this returning tide became wesker the further north
one went. So England, an idand in fact and in law, retained its bascdly Germanic socid structure,
politicd system and monetary values. Thus, with its Germanic Protestantism added to this, it seemed an
oasis (with Holland) in a desert of threatened despotism.

Montesquieu had seen the process occur in his sudies of Rome; the movement from smal,
egditarian, societies, through increasing centrdization of power, findly to absolutism and despotiam.
And he believed he discerned the same process in his own France. He writes of a vidt to a library
where the histories of al the modern nations are laid out. "' Here are the historians of France, who show
us to begin with the power of kings taking shape; then we see it perish twice, and regppear only to
languish through many ages; but, insengbly gathering strength and built up on dl Sdes, it achievesit find
dage: like those rivers which in ther course lose their waters, or hide them under the earth; then
regppearing agan, SNoIIen by the streams which flow into them, rapidly draw dong with them al that
opposes their passage™™ It culminated in the near absolutism of Louis XIV when dmogt dl the
intermediary, counter-vailing, forces were crushed. In particular, the regiond parliaments had withered.
'Parliaments are like those ruins which are trampled under foot, but which dways recdl the idea of some
temple famous on account of the ancient religion of the people. They hardly interfere now except in
matters of law; and their authority will continue to decrease unless some unforeseen event restores them
to life and strength. The common fate has overtaken these great bodies; they have yielded to time which
destroys everythi ng, to mora corruption which wegkens everything, and to absolute power which over-
bears everything.

What was paticularly sad, Montesquieu thought, was that the ancient foundations of freedom in
Germanic laws and customs had been lost, and been overlain by the revived, absolutist and imperid,
Roman laws. This Roman triumph had been made complete by Roman religion which had joined with
Roman law. Speaking of France, Montesquieu asked "Who would imagine that the most ancient and
powerful kingdom in Europe had been governed for ten centuries by laws which were not made for it?
If the French had been conquered, it would not be difficult to understand, but they are the conquerors.
They have abandoned the old laws made by ther firgt kings in the generd assemblies of the nations,
and, sngularly enough, the Roman laws which have been subdtituted, were partly made and partly
digested by emperors contemporary with their own legidators. And, to make the borrowing complete,
and in order that dl their wisdom might come from others, they have adopted dl the condtitutions of the
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Popes, and have made them anew part of their law: anew kind of davery.®

Montesquieu's historical work was undertaken over two centuries ago. We may wonder how far it
stands the test of time, and how far it has been refuted by subsequent research. Here we are fortunate
to have a detailed study by Iris Cox on 'Montesquieu and the hitory of French laws which compares
his work in great detall with that of more recent scholars. She summarizes her findings thus: ‘in my
judgement, Montesquieu's historicd account stands up well in the light of modern knowledge. His
account is comparatively short, but his statements on most of the points he regarded as important in
connection Wlth his theory about the spirit of the laws of France are supported in the works to which |
have referred.®” Shelists dl his mgjor sections, from the 'organization of early German society, the facts
of the Frankish invason of Gaul' through to ‘the gradud re-emergence of Roman law in adifferent form,
and finds that 'dl these stages in Mont@qweus outline of development may be found in the pages of
Chenon, Lot and other modern historians™® She finds only two matters on which he may be mistaken
and which affect his story: 'One is the question as to whether people were free, in Merovingian and
Caralingian times, to choose under which law they would live, the other is ‘whether, from Merow ngian
times onwards, the administration of justice was ordinarily attached to the grant of land.* Neither of
these possible areas of miginterpretation affect the more genera account which | have summarized.

* * %

When Montesquieu died his close friend the Earl of Chesterfidd wrote the following tribute to him. 'His
virtues did honour to human nature; his writings jusice. A friend to mankind, he asserted ther
undoubted and indienable rights with freedom, even in his own country, whose prejudices in matters of
religion and government he had long lamented, and endeavoured, not without some success, to remove.
He well knew and justly admired the happy condtitution of this country, where fixed and known laws
equaly restrain monarchy from tyranny, and liberty from licentiousness. His works will illustrate his name
and survive him aslong as rlght reason, mord obligation, and the true spirit of laws shdl be understood,
respected, and maintained.”

A century and a hdf later his French biographer, the historian Sorel, wrote a amilar appraisd. 'We
have had sublimer philosophers, bolder thinkers, more eoquent writers, sadder, more pathetic, and
more fertile creators of fictitious characters, and authors richer in the invention of images. We have had
no more judicious observer of human societies, no wiser counsellor regarding greet public interests, no
man who had united so acute a perception of individua passions with such profound penetration into
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politicd inditutions, - .o one, in short, who has employed such rare literary tdent in the service of such
perfect good-sense.”

These descriptions prase  Montesquieu's mixture of high inteligence and courage. He managed to
speak out againg crudty, davery and absolutism despite the dangers. More importantly, he kept his
regard for liberty, his freedom of spirit, dive despite the pressures of the French State and the
Inquisition. One way to explain his achievement is to take the find message of his L ettres Persanes.
Throughout the book the absolutist Usbek has been trying to bresk the spirit of the women in the harem.
He believes he has a least achieved this in the case of his favourite Roxanne, whom he had raped into
submission. Then, in the last |etter she writes to him as she dies from sdlf-poisoning, she exultsthat dl his
oppresson has faled. In the midst of tyramy, watched and guarded and punished, she has kept her
spirit and soul free. We can hear Montesguieu's voice in hers, as he writes to the absolutist forces of his
time. 'How could you think that | was such a weskling as to imagine there was nothing for me in the
world but to worship your caprices; that while you indulged dl your desires, you should have the right to
thwat me in dl mine? No: | have lived in davery, and yet dways retaned my freedom: | have
remodelled your laws upon those of nature; and my mind has aways maintained its independence.®
Thus it is asolutism which collgpses, not the individud conscience. 'For a long time you have had the
satisfaction of believing that you had conquered a heart like mine now we are both delighted: you
thought me deceived, and | have deceived you."®

Through his integrity and support for liberty Montesquieu provided a modd which would later inspire
the two greatest revolutionary movements towards liberty of modern times. He was congtantly cited and
quoted by the figures in both the American and French revolutions and Jefferson's declaration of
independence and the rights of man was based on his inspiration.

What, then, has this didogue with Montesguieu contributed to an answer to the two riddles posed at
the gart of this book, namey why what were the forces which have made the development of human
civilizations so dow and panful, and then what has enabled the 'progress of mankind to be so
amazingly rapid during the last three hundred years? In terms of gpproach, his eaboration of a
comparative, structurd and 'ided type’ methodology strengthens the case for believing that these are a
fruitful way to gpproach the problem. He also provides a detailed historical account.

In terms of theory, there are a number of important contributions; the difficulties and precariousness of
liberty, the relations of spheres and the tendency towards arigid overlap of domains, yet the necessity of
separation, political plurdism and liberty in order to create a virtuous spird. Other important ideas
include : the dangers associated with being conquered, idands and liberty and the importance of the size
of political units on the likdihood of despotiam. Above dl, he lays out a preliminary historica account of
how the escape may have happened. He shows the natura tendency of the rise and then destruction of
centres of freedom, but he then shows through his examination of European history how England just
managed to avoid this tendency. He gppreciates the crucid role and nature of feudaism and shows how

Yl5orel, Montesquieu, 28-9
%2\pnt esqui eu, Persian Letters, no. 161

%Mont esqui eu, Persian Letters, no. 161

19



Copyright: Alan Macfarlane, King' s College, Canbridge. 2002

everywhere (except England) feudalism degenerated into caste and absolutism. He dso condders the
important case of China.

Among other useful idess are those concerning the temptations to conquest which ruined the Roman
Empire, the importance of Protestant Chridtianity as a religion of liberty, the importance of climate and
the surprisng advantages of having poor naturd resources, and the advantages of ecologicd and
geographicd diverdty in encouraging trade. He aso noted the beneficid effects of commerce on
'mords, the enormous effects of rice cultivation on population and socid structure, the devastating
effects of the Mongol invasons, the dangers of over-taxation, and the ways in which liberty in turn, a
least for awhile, leads to wedth. Findly there is his andyss of the system of checks and baances, of
the role of Common Law and parliament, and of secondary powers, and in the maintenance of liberty
once it had been achieved. Ultimatdy Montesquieu saw the solution to the riddle in the accidentd
emergence of a balance of powers between lords, clergy ruler and people, dways fragile but somehow
long maintained in England.

With Montesquieu we have afirst gpproximation to an answer. Not only do we know how an answer
might be congructed, but large parts, particularly on the geographical and historica sde, have been
patidly filled in. Yet a patiadly completed answer is even more tantaizing and beckons us on to our
next encounter with one of Montesquieu's greatest disciples, Adam Smith.
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