Constitutional Law Checklist
With an “x” mark, identify each of the elements of the constitutional law checklist that applies to the case study in question. If you are unsure of what an item involves or means, take the time to do a brief internet search to educate yourself. Then in narrative form discuss how constitutional issues relate to the case study in question.

I. [   ]   Jusdicibility

a. [   ] State Action (substantial state involvement, traditional government functions)

b. [   ] Standing (injury, causation, redressability – 3rd party, general grievances, organizational)
c. [   ] Ripeness (hardship, fitness)
d. [   ] Mootness (capable of rep. but evade review, voluntary cessation, class actions)
e. [   ] Political Question (rep. form of gov., president’s foreign affairs, impeach/removal)
f. [   ] Sovereign Immunity (SI, 11th, Gov officials, fed suing states)
g. [   ] Abstention

II. [   ]   Federal Legislative Power

a. [   ] Congress’ authority to act

i. [   ] Necessary & proper clause

ii. [   ] Taxing & Spending Power (for the general welfare)

iii. [   ] Commerce Clause (channels, instrumentalities, activities [can aggregate economic, but not non-economic])

iv. [   ] §5 of 14th (prevent and remedy pre-existing rights, “proportionate” & “congruent”)

v. [   ] Limited by 10th (Fed can’t force states to enforce fed law, can condition if express & related)
b. [   ] Delegation (no limit except line item and legislative vetos)

III. [   ]   Federal Executive Power

a. [   ] Foreign Policy (exec. agreements, broad powers as Comm. in Chief to use troops in foreign countries)

b. [   ] Domestic affairs (appointment & removal, impeach, pres. immunity, exec. privilege, pardon)

IV. [   ]   Federalism

a. [   ] Preemption (express, implied, states can’t tax or regulate fed gov activity)

b. [   ] Dormant Commerce clause (state law can’t have undue burden on interstate commerce)

i. [   ] doesn’t discriminate – undue if burdens exceed benefits

ii. [   ] If does discriminate  – undue unless necessary for imp. gov. interest w/ least restrictive means (exception – market participant, cong. approval)

c. [   ] P&I clause of Article IV (No burden on important economic activities or civil liberties of out of state citizens unless intermediate scrutiny w/ least restrictive means {aliens and corps can’t use})
d. [   ] Full Faith & Credit Clause

V. [   ]   Individual Liberties

a. [   ] State Action (In general, just applies to governmental action)

i. [   ] Congress can make laws apply to private conduct (13th, Commerce Power [not §5 of 14th])

ii. [   ] When private conduct must comply (entanglement [government authorizes, encourages or facilitates], public function [traditionally & exclusively])

b. [   ] Due Process

i. [   ] Procedural Due Process (procedures for deprivation of life, liberty or property)

1. [   ] Balance (1) individual’s interest, (2) ability of additional safeguards to increase accuracy of fact finding, (3) government interest in admin. & fiscal efficiency)

2. [   ] Must be > negligence, in emergency must “shock conscious”, not private conduct

ii. [   ] Substantive Due Process (adequate reason for deprivation of life, liberty or property)

1. [   ] Economic liberties (rational basis test)

a. [   ] Takings clause

b. [   ] Contracts clause (only state interference, private Ks – int. scrutiny, gov Ks – strict)

2. [   ] Privacy

a. [   ] Strict Scrutiny – My Promiscuous Cousin Fiona Contacted Crabs (marriage, procreate, control upbringing of kids, family relations, custody, contraceptives)

b. [   ] Unknown – Refuse meds, Gay Sex

c. [   ] Undue Burden – Abortion

c. [   ]   Equal Protection

i. Strict Scrutiny (Race {facially or impact + intent}, National Origin {facially or impact + intent}, Alienage generally, Travel, Voting)

ii. Intermediate (Gender {facially or impact + intent}, Illegitimate kids, Undocumented alien kids)

iii. Rational Basis (everything else)

d. [   ]   Free Speech

i. [   ] Content based (SS) v. content neutral (int. scrutiny)

ii. [   ] Prior restraints (court orders, licenses)

iii. [   ] Vagueness & overreach
iv. [   ] Conduct that communicates

v. [   ] Unprotected or less protected speech

1. [   ] incitement of illegal activity

2. [   ] obscenity
3. [   ] commercial speech [false & deceptive or risk deception – ok to regulate – not false or risk deception int. scrutiny]

4. [   ] defamation
vi. [   ] Forums for speech (public (content neutral and reasoned), limited public, non-public (reasoned & viewpoint neutral)

e. [   ]   Freedom of association (punish membership, disclosure of group membership, prohibiting group from discriminating

f. [   ]   Freedom of Religion

i. [   ] Free Exercise (laws of general applicability, unemployment)

ii. [   ] Establishment clause (Lemon Test, must allow religious groups same access to facilities as others, can provide assistance, but not to be used for religious instruction)
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